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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER, et al,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN, et al,
Defendants.
___________________________________________________________________________
PLAINTIFFS’ RESPONSE IN OPPOSITION To [Docket No. 108]
QWEST’S September 15, 2008 MOTION FOR SUMMARY JUDGMENT
______________________________________________________________________________
Plaintiffs, through their counsel, respectfully submit their brief in opposition to Docket
No. (“DN”) 108, “Qwest’s Motion For Summary Judgment On Plaintiffs’ Sixth, Seventh and
Eighth Claims For Relief.” For all the reasons stated herein, Qwest’s motion should be denied.

I.

RESPONSE REGARDING SIXTH CLAIM FOR RELIEF.
In the Sixth Claim for Relief, Plaintiff Strizich, individually and on behalf of a proposed

class, asks this Court to declare his rights to Plan benefits pursuant to ERISA Section
502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B), and to enter an order declaring any purported Plan
amendment retroactively applied to be in violation of the Plan’s Prior Loss Proviso and,
therefore, null and void. Mr. Strizich seeks an order declaring Defendants’ reduction of basic
life insurance benefits to be illegal, null and void, as applied to beneficiaries of Eligible Retirees
who died since January 1, 2007. Mr. Strizich asks the Court to direct notice to be sent to
beneficiaries who received only $10,000 in Plan benefits informing them that they are entitled to
receive a corrected payment, together with interest. Mr. Strizich seeks an order requiring Plan
administrators to make corrected benefit payments. Also, Mr. Strizich contends the Court should
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declare that more favorable terms of the 1998 Plan Document and more favorable terms of the
Group Contract continue to govern the rights of beneficiaries of deceased Eligible Retirees. (DN
69, SAC at ¶¶ 98-99). Due to ERISA preemption, Defendants cannot rely upon state case law
for their proposition that, notwithstanding express governing terms of the Group Contract
requiring amendments be in writing, the Court should rule circumstantial evidence proves
Prudential and Qwest had an informal understanding that retiree benefits were reduced. In their
most recent legal brief filing, Qwest admits that “no relevant written amendment to the Group
Policy was executed by both parties.” (October 16, 2008 filed DN 122, pp. 1-2 at ¶ 26).

A.

Response to “Statement of Undisputed Facts Material to Sixth Claim.”
In their opening paragraph, Defendants state they incorporate by reference facts they set

forth in another dispositive brief. This maneuver violates Judge Miller’s Pretrial Procedures
Rule 6.3. Factual Matters in Movant’s Brief: “. . . A general reference to pleadings, depositions
or other documents is not sufficient if the document is over one page in length.” Therefore,
Plaintiffs object and dispute unstated facts.
46.

Admitted. In addition, Plaintiffs clarify that Mr. Strizich is not only a Plan

beneficiary, but also a Plan participant.
47.

Plaintiffs dispute. The gravamen of the Sixth Claim is that the more favorable

terms of the Plan continue to govern the rights of beneficiaries of the deceased Eligible Retirees.
Mr. Strizich challenges the retroactive application of any purported Plan amendment. (DN 69,
SAC” at ¶¶ 98-99).
48.

Plaintiffs dispute. The September 2006 Resolutions document speaks for itself.

The document did not remove more favorable terms from either the 1998 Plan Document or the
existing Group Contract which terms dictated that beneficiaries would receive more than

-2-
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$10,000 in basic life insurance benefits. More favorable terms continued to exist in the 1998
Plan Document at least until June 7, 2007, the date of the PDC’s execution of Plan Amendment
2007-1. In addition, the 1998 Plan Document expressly adopts the terms of the Group Contract.
The Group Contract was never properly amended by way of a writing executed by both Qwest
and Prudential. (DN 108-14 at QL08374; DN 122, pp. 1-2 at ¶ 26). Likewise, none of the
papers executed by the Qwest PDC and purported to be Plan amendments were signed by
Prudential.
49.

Plaintiffs dispute. The September 2006 Resolutions were not adopted to be part

of the 1998 Governing Plan Document. The resolutions were not executed by Prudential, so they
do not serve to amend the terms set forth in the Group Contract between Qwest and Prudential.
50.

Admitted.

51.

Plaintiffs dispute. Plaintiffs admit the document was received by Mr. Strizich and

others, but, dispute that the document meets the strict requirement under ERISA for a Summary
of Material Modifications (SMM). ERISA requires a SMM be sent to each Plan participant, not
just to “other additional retirees,” as Defendants put it. ERISA Section 104(b), 29 U.S.C. §
1104(b). The document sent to Mr. Strizich was not sent to each Plan participant.
52.
53-54.
55.

Plaintiffs dispute for all the reasons stated with respect to fact No. 51.
Admitted.
Plaintiffs dispute. While Plaintiffs admit Mr. Strizich knew that Qwest planned to

reduce the basic life insurance benefit, the documents relied upon by Defendants do not make
any disclosure about the terms of the September 2006 Resolutions and there was no disclosure
that the Group Contract had not been amended.
56.

Plaintiffs dispute. The Group Contract between Qwest and Prudential expressly

requires a written amendment signed by both Qwest and Prudential. (DN 108-6 at QL08262).
-3-
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But, Qwest never signed an amendment to the Group Contract so as to reduce benefits. (DN 10814, Ewing Dec. at ¶ 6; DN 108-8 at QL08374). The Group Contract does not permit an
informal oral amendment to effect a change in benefits. (DN 108-6 at QL08262). Defendants’
admit there is no such writing to support Defendants’ contention. (DN 122, pp. 1-2 at ¶ 26).
57.

Plaintiffs dispute. The September 2006 Resolutions document speaks for itself.

Defendants’ statement about what Erik Ammidown “contemplated” and later “decided against”
doing is inadmissible extrinsic evidence not reflected in the September 2006 Resolutions.
58.

Plaintiffs dispute. The “2007-1 Plan Amendment” document speaks for itself.

Also, the document was executed on June 7, 2007 (not June 13) and it was made to apply
retroactive to January 1, 2007, all done in violation of the Prior Loss Proviso set forth in Section
10.1 of the 1998 Plan Document. (Exhibit 1, at QL10139). The 2007-1 Plan Amendment
document was executed after Plaintiffs filed their May 15, 2007 Amended Complaint. The
purported plan amendment lists changes to favorable terms and deletions of favorable terms from
the 1998 Plan Document. But, the more favorable controlling benefit payment terms existed
when Defendants wrongfully paid Plan beneficiaries, including Plaintiffs Martha Lensink and
Sam Strizich, only a flat $10,000 Plan benefit. Prudential did not execute the 2007-1 Plan
Amendment document.
59.

Plaintiffs dispute. The 2007-1 Plan Amendment document speaks for itself.

Defendants’ statement about what all three PDC members “understood” to be the “purpose and
effect” of the 2007-1 Plan Amendment is inadmissible extrinsic evidence not reflected in the
document. In addition, no SMM in full compliance with ERISA Section 104(b) was distributed
to each Plan participant, as required by the statute. There has never been distribution of a
required SMM to each Plan participant disclosing that the 2007-1 Plan Amendment document
deleted or modified material terms in the 1998 Plan Document and that the changes were made
-4-
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retroactive to January 1, 2007. (Exhibit 2, Phelps Aff. at ¶ 17).
60.

B.

Admitted.

Qwest is Not Entitled to Summary Judgment on the Sixth Claim for Relief.
Defendants have mischaracterized and oversimplified Plaintiffs’ Sixth Claim for Relief.

Plaintiff Strizich asks this Court to declare his rights to Plan benefits pursuant to ERISA Section
502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B), and to enter an order declaring any purported Plan
amendment after being adopted that was retroactively applied to be in violation of the Plan’s
Prior Loss Proviso and, therefore, null and void. Mr. Strizich seeks an order requiring Plan
administrators to make corrected benefit payments. Mr. Strizich contends more favorable terms
of the Plan, including more favorable terms of the Group Contract which was never properly
amended in writing, continue to govern the rights of beneficiaries of deceased Eligible Retirees.
Mr. Strizich, like Plaintiffs Kerber and Phelps, is a Pre-1991 Retiree who took retirement
under the “5+5” early retirement offering made by U S WEST during December 1989 through
March 1990. He is one of those persons the U S WEST EBC declared to be “entitled” to the
Plan benefits. (Exhibit 3, Shea Aff. at ¶¶ 10-11). These facts and claims are more thoroughly
discussed in Plaintiffs’ brief opposing Defendants’ motion for summary judgment on the Second
Claim for Relief. (See DN 113). 1 In addition, Mr. Strizich, as beneficiary of deceased Plan
participant Sharon Strizich who also retired under the 5+5 early retirement program, seeks a
declaration of his rights as a Plan beneficiary. He seeks a determination that his benefit payment
should have been based upon more favorable Plan terms existing in March 2007 when Sharon

1

The use of the word “entitled” in the official notice sent out on March 26, 1990 was
deliberative. This letter was prepared with the approval of in-house legal counsel and Senior
Executive Officers including members of the EBC. The intent of the notice was to impress upon
the recipient that the promised life insurance benefits had become vested. (Ex. 3, Shea Aff. at
¶11).
-5-
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Strizich passed away. In March 2007, the controlling terms of Plan documents provided that her
beneficiary would receive a payment calculated in accordance with the salary based formula for
Eligible Retirees. Those terms continue to govern to this date because no purported Plan
amendment reducing benefits has been executed by both Qwest and Prudential and adopted so as
to change both the Group Contract and the 1998 Plan Document. Prudential did not execute the
June 7, 2007 dated Plan Amendment 2007-1 document and Qwest did not execute any purported
amendment to the Group Contract.
When Sharon Strizich passed away, the Group Contract required benefits to be paid to
Mr. Strizich based upon the salary based formula for Eligible Retirees. The 1998 Plan document
expressly incorporates the Group Contract terms:
“Plan” means the U S WEST Group Life Insurance Plan set forth herein, together
with the Contracts, if any, and the Appendices attached hereto, as amended from
time to time.”
(Ex. 1, at QL10119). See also Section 5.2 of the 1998 Plan document stating “payment of
benefits shall be in accordance with the Plan and the applicable Contracts” (Id. , QL10132).
“Contract” means and includes the insurance policy agreement between the Plan sponsor and an
insurance company. (Id. at QL10116). The Group Contract effective when Sharon Strizich
passed away expressly states there can be no change in benefits unless there is an amendment
executed by both Qwest and Prudential. (DN 108-6 at QL08262 “an amendment will not affect a
claim incurred before the date of change.”).

Defendants’ witness Edith Ewing verifies that

Qwest never executed an amendment. (DN 108-14, Ewing Dec. at ¶ 6 “Qwest did not sign the
2007 Amendment”). Likewise, none of the resolutions or amendments executed by the Qwest
PDC during 2005-2007 were ever executed by a Prudential officer.
The Court cannot accept Defendants’ argument that Qwest and Prudential had an
informal understanding or oral agreement about reducing benefits. The Tenth Circuit has
-6-
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recognized that the requirement of formal amendments reflects ERISA's overall goal of
protecting “ ‘the interests of participants in employee benefit plans and their beneficiaries.’ ”
Miller v. Coastal Corp., 978 F.2d 622, 624 (10th Cir.1992) (stating that ERISA requires all
modifications to an employee benefits plan to be written and must conform to the formal
amendment procedures). Any implied contract or representation that is contrary to the written
language of an ERISA plan can be viewed only as a purported modification of the plan and,
hence, preempted by ERISA.” Averhart v. U S WEST Mgmt. Pension Plan, 46 F.3d 1480, 1485
(10th Cir. 1994) (noting that ERISA preempts any state law case decisions to the contrary).
ERISA Section 514(a) , 29 U.S.C. § 1144(a), preempts any state law that Defendants might rely
upon to argue there was an implied contract or informal oral agreement to change and reduce
retiree benefits. Indeed, the express terms of the Plan must be enforced, no matter whom those
terms benefit. Allison v. Bank One-Denver, 289 F.3d 1223, 1236 (10th Cir. 2002). When
making the limited $10,000 payment to Mr. Strizich, Defendants acted contrary to express terms
of the Group Contract and contrary to favorable terms existing in the 1998 Plan Document.
The ERISA statute requires plan fiduciaries to act solely “in accordance with the
documents and instruments governing the plan ....” 29 U.S.C. § 1104(a)(1)(D) (emphasis added).
Therefore, Mr. Strizich is entitled to receive a benefit payment based upon the unchanged terms
of the Group Contract existing when Mrs. Strizich passed away in March 2007. The Tenth
Circuit adheres to the principles that a post hoc amendment cannot alter a plan provision in effect
at the time performance under the plan became due. In Gorman v. Carpenters’ & Millwrights’
Health Benefit Trust Fund, 410 F.3d 1194, 1200-01 (10th Cir. 2005), the appellate court
approved the district court’s nullification of new provisions entered into the health benefits plan
after the plan participant had become injured and sought benefits. The Tenth Circuit said
“welfare benefits vest when performance is due.” Id. at 1198 (citing Member Services, Life Ins.
-7-

Case 1:07-cv-00644-WDM-KLM

Document 125

Filed 10/21/2008

Page 8 of 26

Co. v. American Nat. Bank and Trust Co of Sapulpa, 130 F.3d 950, 957 (10th Cir. 1997). See
also Bartlett v. Martin Marietta Oper. Supp., Inc. Life Ins. Plan, 38 F.3d 514, 517 (10th
Cir.1994) (subsequent modifications do not affect plan terms existing when insured died). 2
To the extent there is an ambiguity between favorable terms existing during March 2007
set forth in both the 1998 Plan document and the Group Contract and less favorable terms set
forth in the June 7, 2007 dated 2007-1 Plan Amendment executed by the PDC, but not by
Prudential, the Court should apply principles of contra proferentum, and construe the
ambiguities and inconsistencies in favor of Mr. Strizich and other beneficiaries and against the
drafter. Miller v. Monumental Life Ins. Co., 502 F.3d 1245, 1253 (10th Cir. 2007) (“Failure to
employ contra proferentem would “afford less protection to employees and their beneficiaries
than they enjoyed before ERISA was enacted”). Courts that have encountered ERISA plans
where one plan document conflicted with another plan document have decided that the provision
most favorable to the employee or retiree controlled. See e.g., Chiles v. Ceridian Corp., 95 F.3d
1505, 1518 (10th Cir.1996) (holding that drafter of the plan document must bear the burden of

any uncertainty created by “careless or inaccurate drafting.”); Washington v. Murphy Oil
USA, Inc., 497 F.3d 453, 458-59 (5th Cir. 2007); Bergt v. Ret. Plan for Pilots Employed by
MarkAir, 293 F.3d 1139, 1145 (9th Cir. 2002).

2

In the case of a group life insurance policy, performance becomes due at the time of the
plan participant’s death. Blackshear v. Reliance Standard Life Insurance Co., 509 F.3d 634, 641
(4th Cir. 2007) (quoting Filipowicz v. American Stores Benefit Plans Comm., 56 F.3d 807, 815
(7th Cir. 1995); see generally 4 Lee R. Russ & Thomas F. Segalla, Couch on Insurance § 58:16
(3d ed.) (“[T]he rights of the named beneficiary vest at the instant of the insured’s death, and
cannot be affected by any subsequent act of the insurer.”).
-8-
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Qwest Did Not Manifest Its Intent to “Adopt” a Plan Amendment Reducing
Plaintiff Strizich’s Expected Benefit Payable Upon the Death of His Spouse.

The Plan’s Prior Loss Proviso was in effect when Sharon Strizich passed away in March
2007, and that proviso prohibited Defendants from:
“reduc[ing] the benefits of any Participant with respect to a loss incurred prior to
the date such amendment is adopted.”
(Ex. 1 at QL101390. Defendants agree that this is an express limitation on Qwest’s rights under
the ROR clause. (DN 16 at p. 16; See also DN 47, Amended Order at pp. 10-11). The 1998
Plan document expressly requires an adoption date for a plan amendment, presumably so that
every beneficiary can definitely determine whether his or her right to receive an unreduced
benefit payment vested before the operative adoption date. Thus, the key date for the Court to
consider is the date of “adoption” of a plan amendment, not some other date. Since the Plan
does not define the word “adopt” and the Plan does not state a prescribed method for an
adoption, the Court should look at Qwest’s course of conduct.
Qwest’s chosen procedure for adopting a plan amendment is reflected in the paperwork
pertaining to the adoption of Plan Amendment 2006-1 on December 13, 2006. (See Exhibit 4).3
It is the same procedure the PDC used to adopt plan amendments for other employee benefit
plans. (See Exhibits 5 and 6, each document containing similar declaration that the “Commitee
hereby adopts” the plan amendment). An adoption procedure was not applied to either the
September 2006 Resolutions or the June 7, 2007 Resolutions. Both sets of resolutions instructed

3

The December 13, 2006 PDC minutes state: “To reflect its approval and adoption of
the proposed changes, the Committee approved and adopted the resolutions that are attached
hereto and made a part hereof as Exhibit A; the attached amendment which is effective January
1, 2006 is adopted in substantially the form attached hereto; RESOLVED, that the Amendment
2006-1 to the Qwest Group Life Insurance Plan be and hereby is adopted effective January 1,
2006, in substantially the form as the attached document;”) (Ex. 4 at Bates QL07001, QL07003QL07004) (emphasis added).
-9-
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the PDC “to execute any and all documents and to take any and all actions necessary or
appropriate to effectuate the amendment of the Life Plan as contemplated herein.” (DN 108-7 at
QL02124; DN 108-9 at QL06598). Both sets of resolutions awaited the PDC to carry out the
adoption process which process never occurred. Regardless, in order to effectuate a change in
benefits, the Group Contract requires an amendment executed by both Qwest and Prudential.
That never happened.

2.

Defendants’ Arguments About Plan Amendment “Ratification” Are
Irrelevant; Prior Loss Proviso Contemplates a Definitive “Adopted” Date.

Defendants’ arguments concerning corporate ratification are irrelevant and severely stray
from the express terms of the Plan – the common and ordinary meaning of the Prior Loss Proviso
which looks to the date of “adoption,” not the date of ratification. The Tenth Circuit proclaims
“we have repeatedly rejected efforts to stray from the express terms of a plan, regardless of
whom those express terms may benefit.” Allison v. Bank One-Denver, 289 F.3d 1223, 1236 (10th
Cir. 2002) (citations omitted) (commenting “[r]esort to a plan's terms in the event of a dispute
should not require the prescience of a clairvoyant as to whether an amendment has occurred.”
Id.). Likewise, the Tenth Circuit’s opinion in Peckham v. Gem State. Mut. Of Omaha, 964 F. 2d
1043 (10th Cir. 1992) is not helpful to Defendants because the case concerned whether a claimant
submitted a claim in substantial compliance, not whether ERISA statutory fiduciary obligations
were met by plan administrators. Finally, Defendants’ argument about corporate ratification via
subsequent acts is not in conformity with the specific requirements of the Group Contract.
In none of the case decisions cited by Defendants was there a dispute concerning the
actual adoption date of a contested plan amendment or enforcement of a prior loss proviso in a
ROR. Here, the issue is not when a purported amendment was made, but whether or not an
amendment was properly executed by both parties and whether or not it was adopted for
- 10 -
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purposes of the Prior Loss Proviso. A Plan beneficiary should not be required to make a guess
about the actual adoption date of any purported Plan amendment.
3.

In Order To Enforce His Rights Under the Prior Loss Proviso, Plaintiff
Strizich Need Not Show He Detrimentally Relied Upon Defective
Resolutions.

Defendants appear to argue that Plaintiff Strizich is not entitled to the protections of the
Prior Loss Proviso because he cannot show detrimental reliance on defective resolutions not
adopted by Qwest. It is true that Mr. Strizich did not detrimentally rely upon the defective
resolutions unknown to him, but that’s not the issue here. The issue is whether Mr. Strizich is
entitled to have the Court enforce the terms of the Prior Loss Proviso which the Court has
declared to be a restraint on Qwest’s rights under the ROR. Mr. Strizich is entitled to that
protection. He is entitled to the protections of the Group Contract which prohibit enforcement of
a change in benefits absent an amendment executed by both Qwest and Prudential.
In short, when Plan participant Sharon Strizich passed away in March 2007, there had
been no prior adoption of a plan amendment executed by both Qwest and Prudential reducing
Plaintiff Strizich’s expected benefit payment. It is undisputed there is no amendment to the
Group Contract executed by Qwest so as to reduce benefits. The 1998 Plan document continued
to have more favorable terms dictating that the benefits for beneficiaries of Eligible Retirees
must be calculated using salary based benefit formula. Therefore, the Court should deny
Defendants’ motion for summary judgment on the Sixth Claim for Relief.

II.

RESPONSE REGARDING SEVENTH CLAIM FOR RELIEF.
Plaintiffs on behalf of themselves and the proposed class of Eligible Retirees and their

beneficiaries claim Plan fiduciaries and administrators breached their fiduciary duty of loyalty
under ERISA Section 404(a)(1) to act in the best interests of Plan participants and beneficiaries,

- 11 -
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since Plan fiduciaries and administrators failed to investigate life insurance continuation and
conversion options and impress upon Qwest, under the circumstances, to institute rules allowing
Eligible Retirees to exercise continuation or conversion of their drastic loss of life insurance
coverage. Plaintiffs seek appropriate equitable relief, including removal of conflicted Plan
fiduciaries/administrators, appointment of an independent fiduciary and notice to the proposed
class. (SAC at ¶¶s 100-107 and Prayer at ¶¶ H-J).

A.

Response to “Statement of Undisputed Facts Material to Seventh Claim.”
61.

Plaintiffs dispute. The Group Contract and Restated Group Contract documents

speak for themselves. Qwest never executed an amendment to the Group Contract. (DN 108-14,
Ewing Dec. at ¶ 6 “Qwest did not sign the 2007 Amendment”; DN 122, pp. 1-2 at ¶ 26). The
Group Contact does not expressly foreclose the parties from giving Eligible Retirees the ability
to “continue” or “convert” to individual coverage. The 1998 Plan document states in Section
3.4: “Conversion Rights: A Participant shall be eligible to convert his coverage under the Plan
to individual coverage in the circumstances and in accordance with the rules prescribed by the
Company or set forth in any applicable Contract.” (Ex. 1 at QL10130).
62.

Plaintiffs dispute. EBC member Erik Ammidown’s alleged telephone discussion

on some undisclosed date in year 2005 with unnamed “Prudential personnel” is hearsay
testimony, not subject to any evidentiary rule exception and, accordingly, Plaintiffs object to the
Court’s consideration of what “Prudential personnel” supposedly said to Mr. Ammidown. (See
DN 108-4, Ammidown Dec. at ¶ 10). There is no sworn testimony from Prudential.

B.

Qwest is Not Entitled to Summary Judgment on the Seventh Claim for Relief.
Among the various duties that ERISA imposes on fiduciaries of employee benefit plans is

a duty of loyalty, under which a “fiduciary shall discharge his duties with respect to a plan solely
- 12 -
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in the interest of the participants and beneficiaries.” ERISA Section 404(a)(1), 29 U.S.C.
1104(a)(1). The statutory section further provides that fiduciaries must discharge their duties
“(B) with the care, skill, prudence, and diligence under the circumstances then prevailing that a
prudent man acting in a like capacity and familiar with such matters would use in the conduct of
an enterprise of a like character and with like aims.” ERISA Section 404(a)(1)(B), 29 U.S.C. §
1104(a)(1)(B). “As this section suggests, the duties of an ERISA fiduciary are not limited by
that statute’s express provisions but instead include duties derived from common law trust
principles. “[R]ather than explicitly enumerat[e] all of the. . . duties [of ERISA fiduciaries],
Congress invoked the common law of trusts to define the general scope of their. . .
responsibility.” Eddy v. Colonial Life Ins. Co., 919 F.2d 747, 750 (D.C. Cir. 1990), quoting
Cent. States, SE & SW Areas Pension Fund v. Cent. Transp., Inc., 472 U.S. 559, 570, 105 S.Ct.
2833, 2840 (1985) (additional citations omitted).
Plaintiffs’ Seventh Claim for Relief is not directed against Qwest, as Plan sponsor. The
claim is directed against the designated Plan fiduciaries, members of the Qwest Employees
Benefit Committee.4 Plaintiffs’ chief complaint made part of their Seventh Claim for Relief is
that, although the Plan fiduciaries had plenty of time between the October 14, 2005
recommended benefit reduction and when adverse action was carried out, they did absolutely
nothing to promote the best interests and protect the welfare of Plan participants and their
beneficiaries, many of whom are elderly. Plan fiduciaries did not investigate or advocate any
means for Plan participants to secure conversion or continuation privileges with either

4

Two of the three Qwest EBC members, Erik Ammidown and Felicity O’Herron, were
serving the Plan sponsor as members of the Qwest PDC. The Tenth Circuit has said in In re
Luna, 406 F.3d 1992, 1207 (10th Cir. 2005), that a person may assume both the role of the
named fiduciary of an ERISA plan and act as an officer of the employer sponsoring that plan.
However, the Tenth Circuit has not resolved the issue of what happens when a conflict between
the two roles arises. In a nutshell, that is the core issue Plaintiffs’ Seventh Claim presents.
- 13 -
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Prudential, the current group policy insurer, or some other insurer. (SAC ¶¶ 104-105).
During formal discovery, Defendants were asked to explain what action, if any, Qwest
EBC members took “to inquire about, investigate and/or consider conversion or continuation
privileges for Plan participants with respect to the reduction of Basic Life Insurance coverage to
$10,000.00.” Defendants’ responded that “Ammidown learned that under the terms of the
Group Contract, any amendment of the Plan which altered or reduced Plan benefits (and not
involving a complete end of Plan benefits) would not create any opportunity for Plan participants
to convert their group life insurance to individual life insurance.” (Exhibit 7, Deft’s Resp.
Interrog. No. 4). Looking solely at the Group Contract is hardly any effort put forth by Mr.
Ammidown. Apparently, no effort was made by the other Qwest EBC members. ERISA
fiduciaries are “. . . obliged at a minimum to engage in an intensive and scrupulous independent
investigation . . . to insure that they act in the best interests of the plan beneficiaries.” Fought v.
UNUM Life Ins. Co. of Am., 379 F. 3d. 997, 1013 (10th Cir. 2004) (citing Hightshue v. AIG Life
Ins. Co., 135 F.3d 1144, 1148 (7th Cir. 1998).
When Mr. Ammidown and other EBC members began working on a mission to save
Qwest money and to reduce Plan participants’ basic life insurance benefits, he and the other EBC
members should have (1) resigned from the EBC, quit serving as a Plan fiduciary and obtained
the appointment of persons or an entity free from a conflict of interest, and (2) informed the Plan
participants and all known designated beneficiaries that the Plan was not a reliable source of life
insurance benefits and that they might need to make alternative arrangements. See Holdeman v.
Devine, 474 F.3d 770, 782-83 (10th Cir. 2007) (remanding and instructing trial court to consider
those issues). By not taking any such action, all three Qwest EBC members violated their duty
of loyalty to the Plan participants and beneficiaries.
Plaintiffs contend a prudent Plan fiduciary charged with a duty of loyalty and having
- 14 -
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responsibility to act in the best interests of Plan participants and beneficiaries would want to use
all available time to try via any means available to protect the Plan participants’ expected life
insurance interests, especially since many Plan participants are elderly with preexisting medical
conditions. Considering these special circumstances, the duty to take action is well rooted in the
common law of trusts, as reiterated by the distinguished appellate panel in Eddy:
as Judge Cardozo noted more than 70 years ago: “The trustee is free to stand aloof,
while others act, if all is equitable and fair. He cannot rid himself of the duty to warn
and to denounce, if there is improvidence or oppression, either apparent on the surface
or lurking beneath the surface, but visible to his practiced eye.”
Eddy, supra, 919 F. 2d at 752 (citing Globe Woolen Co., 224 N.Y. at 489, 121 N.E. at 380).
In support of Plaintiffs’ contention that a reasonably prudent fiduciary in the conflicted
role of EBC members would have determined that the proper action to take would have been to
resign as Plan fiduciaries and appoint an unconflicted party, Plaintiffs submit the testimony of
their designated expert witness, Professor Don Bogan, who opined:
I think the person that is serving as the fiduciary in that circumstance should
recognize that conflict and resign from the position as fiduciary. The plan can -- I
mean, the plan sponsor can put another employee in that role, but just not
someone that's serving in the dual roles.
*

*

*

The plan fiduciary in my opinion, when they recognize that they're serving in a
conflict circumstance, they should resign. . . I think that's the message from
MetLife versus Glenn also.
(Exhibit 8, Bogan Depo. 245:24-246:3, 257:21-258:9).5 Notably, Defendants do not argue and
do not submit any evidence that EBC members did act as unconflicted loyal fiduciaries.

5

This expert opinion conclusion came at the end of Professor Bogan’s deposition during
which Defendants’ counsel examined him extensively about the facts and claims in this case and
numerous ERISA case law decisions used as exhibits. A copy of Professor Bogan’s curriculum
vitae is submitted herewith as Exhibit 9. Defendants were first to rely upon Professor Bogan’s
expert opinion testimony in this case and they do so with respect to another of Defendants’
dispositive motions. (See October 16, 2008 filed DN 122 at p. 14; DN 122-6).
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Moreover, in support of their Seventh Claim, Plaintiffs incorporated the allegations of
their First through Sixth Claims for Relief, paragraphs 1 through 99 of the Second Amended
Complaint. Qwest EBC members, the successor fiduciary, had direct knowledge that the
predecessor fiduciary, U S WEST EBC members, directed official confirmation notice sent in
1990 to Plaintiff Strizich and his deceased wife Sharon Strizich, along with thousands of others
stating that each had been determined to be “entitled” to Plan benefits as a component to the “5
+ 5” early retirement program. (Ex. 3, Shea Aff. at ¶¶ 10-11). Years later, seriously conflicted
Qwest EBC members sat idle, awaiting adoption of a known recommendation to reduce benefits.
Plan fiduciaries did nothing to protect the commitment U S WEST made to thousands.

1.

Removal of Conflicted Plan Fiduciaries is an Appropriate Remedy.

ERISA provides that “[a]ny person who is a fiduciary with respect to [a covered
employee benefit] plan who breaches any of the responsibilities, obligations, or duties imposed
upon fiduciaries by this title ... shall be subject to such other equitable or remedial relief as the
court may deem appropriate, including removal of such fiduciary.” ERISA Section 409(a), 29
U.S.C. § 1109(a). The accompanying legislative history expressly contemplated that such
“other equitable or remedial relief” would include removal. “It is expected that a fiduciary ...
may be removed for repeated or substantial violations of his responsibilities and that upon
removal the court may, in its discretion, appoint someone to serve until a fiduciary is properly
chosen in accordance with the plan.” S. Rep. No. 383, 93d Cong., 2d Sess., reprinted in 1974
U.S. Code Cong. & Ad. News 4890, 4989.
The Court is familiar with the briefing and evidence concerning DN 65-66, Plaintiffs’
Motion for a Summary Judgment filed on April 1, 2008 which motion addresses Defendants’
violation of the Plan’s “Prior Loss Proviso” during year 2006 and the failure of plan fiduciaries
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to administer the Plan in accordance with the most favorable terms which coexisted and
conflicted with Plan Amendment 2006-1. Likewise, the Court is familiar with the briefing and
evidence concerning DN 107, Defendants’ Motion for Summary Judgment on the Second Claim
for Relief filed on September 12, 2008. Proof of those ERISA violations supports Plaintiffs’
Seventh Claim of breach of ERISA fiduciary duty of loyalty and Plaintiffs’ requested remedies,
including removal of conflicted plan fiduciaries.
On top of all the previously discussed ERISA fiduciary violations, at least one member of
the Qwest EBC has displayed in this litigation just how severely conflicted he is when trying to
serve two masters. Qwest EBC member Erik Ammidown states that “if plaintiffs prevail in their
efforts to invalidate the 2005 Amendment in its entirety, Qwest would need to consider. . .
eliminating all life insurance benefits for such retirees. . .” (Exhibit 10, DN 86-12 at ¶ 8). Mr.
Ammidown serves as member of the Qwest EBC, a named fiduciary role, and as member of the
Qwest Plan Design Committee, a plan sponsor role. Mr. Ammidown has chosen to act as an
adversary as he took to the bully pulpit and threatened Plaintiffs and all putative class members.
As recently suggested by the United States Supreme Court in Metropolitan Life
Insurance Co. v. Glenn, 128 S.Ct. 2343 (2008), plan sponsors should minimize such conflicts by
separating and isolating personnel that serve their benefit plan administration. Qwest should not
have the same individuals (i.e., Erik Ammidown and Felicity O’Herron) who serve as employer
representative in its Plan sponsor capacity also serve in the capacity of Plan fiduciary. Mr.
Ammidown is the quintessential example of why employers should take active steps to prevent a
conflict of interest, for example, “by walling off claims administrators from those interested in
firm finances.” Id. at 2351.
An appropriate remedy would be for the Court to order Qwest to assign fiduciary tasks to
persons who are not at all involved in a plan sponsor capacity, such as the duties carried out by
- 17 -
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the Qwest PDC. The Plan fiduciary should be a person with a single eye towards the interests of
Plan participants and beneficiaries. “There is no balancing of interests; ERISA commands
undivided loyalty to the plan participants.” McGraw v. Prudential Ins. Co of America, 137 F.3d
1253, 1263 (10th Cir. 1998) (citation omitted). The Plan fiduciary cannot be a person with
loyalties directed at achieving corporate profit at the expense of the very Plan participants and
beneficiaries whose best interests he should be looking out for. See NLRB v. Amax Coal Co.,
453 U.S. 322, 329-330, 101 S.Ct. 2789, 2794-2795 (1981) (“To deter the trustee from all
temptation and to prevent any possible injury to the beneficiary, the rule against a trustee
dividing his loyalties must be enforced with ‘uncompromising rigidity.’ (citation omitted). A
fiduciary cannot contend ‘that, although he had conflicting interests, he served his masters
equally well or that his primary loyalty was not weakened by the pull of his secondary one’”).
See also G. Bogert & G. Bogert, Law of Trusts and Trustees §§ 121, 543 (rev.2d ed.1993).
In view of the laundry list of proven ERISA breaches of fiduciary duties carried out by
Qwest EBC members, coupled with Mr. Ammidown’s most recent threat to the Qwest retiree
community, this Court should grant Plaintiffs appropriate equitable relief and order the
appointment of an independent fiduciary. At the very least, Qwest should be ordered to remove
conflicted fiduciaries - Erik Ammidown and Felicity O’Herron - and provide suitable
replacements to serve the Plan and its participants and beneficiaries.
Plan fiduciaries’ misconduct cannot be characterized at trivial or minor errors in their
attempt to manage the Plan and comply with a complicated statutory scheme. Rather their
actions, especially the recent threat made by Mr. Ammidown, are substantial violations of
ERISA fiduciary duties. Removal is appropriate where fiduciaries “have engaged in repeated or
substantial violations of their fiduciary duties.” Faircloth v. Lundy Packing Co., 91 F.3d 648,
659 n. 6 (4th Cir.1996); see also Reich v. Lancaster, 55 F.3d 1034, 1054 (5th Cir.1995)
- 18 -
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(affirming removal of fiduciaries because of their “significant violations of their ERISA
fiduciary duties”); Restatement (Second) of Trusts § 107 cmt. b (providing as grounds for
removal, inter alia, “the commission of a serious breach of trust”).
Therefore, the Court should deny Defendants’ motion for summary judgment on the
Seventh Claim for Relief.

III.

RESPONSE REGARDING EIGHTH CLAIM FOR RELIEF.
The Eighth Claim for Relief is asserted by Plaintiff Phelps against the Qwest EBC. Mr.

Phelps alleges that if Qwest contends corporate resolutions establish a Plan amendment or adoption procedure, those documents were not timely produced in response to his written requests
under ERISA Section 104(b)(4), 29 U.S.C. § 1104(b)(4). (SAC ¶ 112). Mr. Phelps further
contends that, pursuant to ERISA Section 502(c)(1)(B), 29 U.S.C. § 1132(c)(1)(B), this Court
should assess penalties up to $110 a day for Defendant’s failure or refusal to timely provide all
other instruments under which the Plan is established or is operated. (SAC ¶ 113).
Since the filing of the Second Amended Complaint, Defendants state that Qwest does not
contend its corporate resolutions establish a Plan amendment and adoption procedure. Qwest
instead contends the 1998 Plan Document establishes an such a procedure. (DN 108 at p. 19).
But, the document does not set forth such a procedure. In any event, Defendants take the
position that there is nothing to produce insofar as corporate resolutions. Therefore, the Court’s
focus when determining the Eighth Claim for Relief concerns the allegation that the Qwest EBC
failed or refused to timely provide Mr. Phelps all instruments under which the Plan is established
or operated. The facts show that the Qwest EBC produced redacted documents hiding material
information about the Qwest PDC’s actual adoption date of contested Plan Amendment 2006-1.
Also, the facts show that the Qwest EBC waited 17 months to produce a 2000 Plan amendment
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which document remains to date impermissibly heavily redacted. Finally, facts show that other
documents required to exist by governing Plan documents were not produced to Mr. Phelps.

A.

Response to “Statement of Undisputed Facts Material to Eighth Claim.”
63-66.
67.

Admitted.
Plaintiffs dispute. There can be no excuse for the EBC not keeping track of

official Plan amendments which govern the terms and operation of the Group Life Insurance
Plan. Furthermore, Defendants redacted the September 2000 amendment and have not made full
disclosure about that instrument. (DN 108-13; Ex. 2, Phelps Aff. at ¶ 25(a)).
68.

Plaintiffs dispute. When the September 2000 Plan amendment was produced,

Mr. Ammidown stated in his May 29, 2008 letter that the document was “just recently located.”
(DN 108-13 at QL08503). Mr. Ammidown did not then state it was an oversight.
69.

Plaintiffs dispute. The following instruments under which the Plan is established

or operated were not produced to Mr. Phelps on December 18, 2006: a) September 2000 Plan
amendment; b) An attachment recited to exist that should be attached to Plan Amendment
2004-1; c) Minutes and Resolutions of the Qwest PDC dated December 13, 2006 recording that
Plan Amendment 2006-1 was adopted on December 13, 2006; and 4) The required amendment
to the Group Contract executed by both Qwest and Prudential so as to change benefits to flat
$10,000. (Ex.2, Phelps’ Aff. at ¶ 25).
70.

Admitted. Mr. Phelps did not make the February 28, 2007 dated request. He sent

a second written request to the Qwest EBC on November 30, 2007. (Id. at ¶ 24; Exhibit 11).

B.

Qwest is Not Entitled to Summary Judgment on the Eighth Claim for Relief.
ERISA Section 502(c)(1)(B), 29 U.S.C. § 1132(c)(B), provides that if the plan

administrator fails to comply with a written request for instruments under which an employee
- 20 -
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benefit plan is established or operated within 30 days of the written request, a federal court is
authorized to award damages to such participant or beneficiary in the amount of up to $110 a day
from the date of such failure or refusal, or order other such relief as the court deems proper. In
the Eighth Claim for Relief, Mr. Phelps asks the Court to impose a penalty of $110 per day
against Defendant Qwest EBC for refusing to produce documents responsive to his November
15, 2006 written request.
Among the Plan documents and instruments that should have been produced but were not
produced to Mr. Phelps on December 18, 2006 are the following:
1.

The September 2000 Plan amendment changing the Plan to provide management

employees with a basic life insurance benefit based upon 1.5 times his or her base pay. (DN
108-13). The document was not produced until May 29, 2008. (Ex. 2, Phelps’ Aff. at ¶ 25(a)).
It was produced over 17 months past the December 18, 2006 deadline. The document
constitutes the most basic and informative document subject to ERISA disclosure requirements.
ERISA requirements mandate that a fiduciary have procedures in place so that compliance with
document requests is timely. There is no excuse for the Qwest EBC not keeping track of crucial
Plan amendments. In addition, when produced, the document was heavily redacted. That
information is not privileged information and it is an act of bad faith on the part of the Qwest
EBC not to freely disclose that information. ERISA Section 104(b)(4), 29 U.S.C. § 1104(b)(4),
does not permit redaction of employee benefit plan instruments;
2.

The attachment to Plan Amendment 2004-1. (Exhibit 12). Plan Amendment

2004-1 states in part that the Life Plan “be and hereby is amended to incorporate the amendment
and modifications outlined above and in substantially the form attached hereto.” (Id. at
QL06618) (emphasis added). Yet, to date, that attachment has never been produced. (Ex. 2,
Phelps’ Aff. at ¶ 25(b)). Defendants contend in a previously filed brief that Amendment 2004-1,
- 21 -
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as produced to Mr. Phelps, is an “incomplete copy.” (DN 91-1, p. 3 at ¶ 3).
3.

The minutes and resolutions of the Plan Design Committee dated December 13,

2006. (Ex. 4 ). The document, which conclusively shows the PDC’s adoption date of Plan
Amendment 206-1 on December 13, 2006, was not produced until well after this litigation was
underway. It was first produced in redacted form, hiding the declaration with respect to the
“adoption” of the Plan amendment. (Ex. 2, Phelps Aff. at ¶ 25(c)). The complete unredacted
document was not produced until January 8, 2008 (Id.). Mr. Phelps and other Plaintiffs were
prejudiced by the Qwest EBC’s deliberate delay and effort to redact the document because they
could not fully assess the merits of any claims about Qwest’s violations of the Prior Loss Proviso
in the 1998 Plan Document and whether or not Prudential and Qwest had jointly adopted a
purported Plan amendment to reduce benefits without seeing the complete unredacted document.
(Id. at ¶ 18).
4.

The required written amendment executed by both Qwest and Prudential

amending the terms of Group Policy Contract G-93634 so as to change benefits to a flat $10,000
payment has not yet been produced. (Ex. 2, Phelps’ Aff. at ¶ 25(d)). The Group Contract
expressly states “[n]o change in the Group Contract is valid unless shown in . . . an amendment
to it signed by the Contract Holder and an officer of Prudential.: (DN 108-6 at QL08262). Until
their October 16, 2008 filing - DN 122 - Defendants emphatically stated and argued that the
Group Contract was amended. (DN 101 at pp. 9-10; DN 108 at p. 5 ¶ 56; DN 108-4,
Ammidown Dec. at ¶ 6). Yet, the Qwest EBC has only produced a document purported to be an
amendment signed only by an officer of Prudential. (Ex. 2, Phelps Aff. at ¶ 22; DN 108-8 at
QL08374). In view of Defendants’ conduct, Qwest EBC should be penalized for not producing
the required amendment and Defendants denied summary judgment on the Sixth Claim.
This is not the first time Mr. Phelps and the Qwest EBC have skirmished about non- 22 -

Case 1:07-cv-00644-WDM-KLM

Document 125

Filed 10/21/2008

Page 23 of 26

production and nondisclosure of ERISA governed documents. (Ex. 2, Phelps Aff. at ¶ 26). On
March 14, 2006, Judge Babcock entered his order accepting Magistrate Judge Hegarty’s
recommendation for imposition of an ERISA Section 502(c)(1)(B) penalty due to Qwest EBC’s
non production of documents associated with the Qwest Pension Plan. (Exhibit 13, Order
entered in Phelps v. Qwest Employee Benefits Committee, Case No. 04-cv-02042-LTB-MEH).
The same EBC members involved in the Phelps case are involved in this case.
Plaintiffs believe a statutory penalty is warranted here. The Tenth Circuit states that in
exercising discretion to award a statutory penalty under ERISA Section 502(c)(1), the court may
consider a variety of factors, including whether the untimely production of the requested
documents prejudiced the participant or was the result of the plan administrator’s bad faith.
Deboard v. Sunshine Min. & Refining Co., 208 F.3d 1228, 1244 (10th Cir. 2000) (“Although
plaintiffs are correct that neither prejudice nor bad faith is required for a district court to impose
penalties under 29 U.S.C. § 1132(c), the presence or absence of these factors can certainly be
taken into account by a district court in deciding whether to exercise its discretion and impose a
penalty. See Moothart, 21 F.3d at 1506.”). In Deboard, the Tenth Circuit did not elaborate on
every factor that a trial court can consider.
Other appellate courts state that “[w]hen considering whether to impose such penalties,
the court can consider (1) bad faith or intentional conduct of the plan administrator, (2) length of
delay, (3) number of requests made, (4) documents withheld, and (5) prejudice to the
participant.” Romero v. Smith Kline Beecham, 309 F.3d 113, 120 (3rd Cir. 2002). “Although an
‘employer’s good faith and the absence of harm are relevant in deciding whether to award a
statutory penalty,’ . . . ‘neither [a defendant’s] good faith nor the absence of actual injury to [the
plaintiff] precludes the award of a statutory penalty.’” Brown v. Aventis Pharmaceuticals, Inc.,
341 F.3d 822, 825 (8th Cir. 2003) (citation omitted).
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The penalty should run from the date that Plaintiff Phelps was deprived of the particular
information, Cherry v. Toussaint, 126 Fed. Appx. 496, 497 (2nd Cir. Feb. 11, 2005), or in this
case, from December 18, 2006, 30 days after Mr. Phelps requested the documents.
Defendants argue that the Qwest EBC “substantially complied” with Mr. Phelps’ requests
and should not be penalized, relying on an unpublished, not binding precedent opinion. Macklin
v. Retirement Plan for Employees of Kansas Gas & Electric Co., 99 F.3d 1150 (10th Cir. 1996).
Macklin is distinguishable. None of the other claims asserted by Mr. Macklin had any merit.
So, the trial court exercised discretion not to grant his remaining claim to have a penalty imposed
on the plan administrator. The trial court’s discretionary decision was upheld on appeal. In this
case, Plaintiffs have asserted other claims that do have merit.
Defendants also argue that no penalty should be imposed citing Cytrynbaum v. Employee
Retirement Plan of Amoco, 338 F.Supp.2d 1187 (D. Colo. 2004). Again, that case is easily
distinguishable. Judge Kane decided not to impose a penalty because the delay in production of
the requested documents was due to the plaintiff’s failure to send the written request to the
correct address set forth in the SPD. “She or her attorney could easily have contacted the
Benefits Center to request the Plan documentation but did not do so. Accordingly, they bear
some responsibility for the delay in receiving the requested Plan documents.” Id. at 1194.
Lastly, Defendants argue that “the absence of any contemporaneous complaint by Phelps
or his counsel regarding the adequacy of the EBC’s [December 18, 2006] response undermines
any claim of prejudice to Phelps or bad faith by the EBC,” citing Pastore v. Witco Corp.
Severance Plan, 388 F. Supp. 2d 212 (S.D. NY 2005), another case easily distinguished. In
Pastore, the plaintiff’s counsel’s letter “did not clearly state which document(s) Plaintiff was
requesting.” Id. at 222. In this case, the November 15, 2006 letter sent on behalf of Mr. Phelps
was clearly worded and easily understood. Furthermore, Mr. Phelps sent a follow-up demand
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letter to the Qwest EBC on November 30, 2007. Both letters listed specific documents and a
request for all other instruments and documents under which the Plan is established and
operated. The Qwest EBC is sophisticated enough to know what that entails. Mr. Phelps can’t
be faulted for not specifically asking for a document he did not know to exist. He expected
Qwest EBC to be candid and provide a full and complete response, especially since the parties
had just recently within year 2006 ended litigation over non-production of other employee
benefit documents.
In this case, relevant factors in Plaintiff Phelps’s favor that the Court should consider
include: (1) the fact that Plaintiff Phelps made two separate requests; (2) the 17 month delay
from December 2006 to May 2008 before the Qwest EBC produced the 2000 Plan amendment;
(3) the fact that the Qwest EBC impermissibly redacted the 2000 Plan amendment, an instrument
under which the Plan is operated; (4) the fact that Plaintiff Phelps was prejudiced by Defendants
hiding the December 13, 2006 Minutes and Resolutions of the Plan Design Committee which
document conclusively establishes the PDC’s adoption of Plan Amendment 2006-1; and (5) the
fact that the Qwest EBC has previously been penalized by this District Court for failing to
produced employee benefit plan documents to Plaintiff Phelps. Therefore, the Court should
deny Defendants’ motion for summary judgment on the Eighth Claim for Relief.

V.

CONCLUSION and REQUEST FOR ORAL ARGUMENT HEARING
For all the foregoing reasons, the Court should deny Docket No. 108, Qwest’s Motion for

Summary Judgment on Plaintiffs’ Sixth, Seventh and Eighth Claims for Relief” filed September
15, 2008. Due to the importance of the issues, the complexity of the case and the unique legal
arguments posed by both sides, an oral argument hearing may be useful to the Court and is
requested.
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s/ Curtis L. Kennedy
Curtis L. Kennedy
8405 East Princeton Avenue
Denver, CO 80237-1741
Telephone: 303-770-0440
Facsimile: 303-843-0360
e-mail CurtisLKennedy@aol.com
ATTORNEY FOR PLAINTIFFS

CERTIFICATE OF SERVICE
I hereby certify that on the 21st day of October, 2008, a true and correct copy of the above
and foregoing document, together with Exhibits 1-13, was electronically filed with the Clerk of
the Court using the CM/ECF system. I also certified that on this 21st day of October, 2008, a true
and correct copy of the above and foregoing document, together with Exhibits 1-13, was
delivered to Qwest Defendants’ counsel of record via email as follows:
Christopher J. Koenigs, Esq.
Michael B. Carroll, Esq.
SHERMAN & HOWARD, L.L.C.
633 17th Street, Suite 3000
Denver, CO 80202
Tele: 303-299-8458
Fax: 303-298-0940
ckoenigs@shermanhoward.com (Chris Koenigs, Esq.)
mcarroll@shermanhoward.com (Michael Carroll, Esq.)
Counsel for Qwest Defendants

Also, copy of the same was delivered via email to all Named Plaintiffs.
Edward J. Kerber
33302 Neacoxie Lane
Warrenton, OR 97146
EJKMAK@aol.com (Edward J. Kerber)

Nancy A. Meister
12400 48th Ave., N.
Plymouth, MN 55442-2008
dnmeister@comcast.net (Nancy A. Meister)

Nelson B. Phelps
1500 So. Macon St.
Aurora, CO 80012-5141
nbphelps@woldnet.att.net (Nelson B. Phelps)

Thomas J. Ingemann, Jr.
955 Ford Road
Newport, MN 55055-1515
tingemann@comcast.net (Thomas Ingemann)

Joanne West
10172 South Miner Drive
South Jordan, UT 84095-2421
bikenbabe@Qwest.net (Joanne West)

Marty A. Lensink
1309 Campbell Ave.
Prescott, AZ 86301-1503
martylensink@hotmail.com (Marty Lensink)

Samuel G. Strizich
27605 N. 61st Place
Scottsdale, AZ 85262-6741
Tele: 480-515-3516
Cell: 602-620-3118
sams4fishing@cox.net (Sam Strizich)

/s

Curtis L. Kennedy
Curtis L. Kennedy
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER,
NELSON B. PHELPS,
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN,
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
______________________________________________________________________
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER,
NELSON B. PHELPS,
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN,
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-CV-00644-WDM-KLM
EDWARD J. KERBER, et aI.,
Plaintiffs,
vs.

QWEST GROUP LIFE INSURANCE PLAN, et al.,
Defendants.

DEFENDANTS' RESPONSE TO PLAINTIFFS' FIRST SET
OF INTERROGATORIES AND FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS

Defendants Qwest Group Life Insurance Plan (the "Plan"), Qwest Employee Benefits
Committee, Qwest Plan Design Committee, and Qwest Communications International Inc.

(collectively, "Qwest") submit this response ("Response") to Plaintiffs' First Set of

Interrogatories and First Request for Production of Documents dated May 27, 2008
("Plaintiffs' Requests").

GENERAL OBJECTIONS
1. Qwest objects to Plaintiffs' Requests insofar as they purport to require Qwest to
divulge confidential or privileged attorney-client communications, any attorney work product,
or any other information privileged from discovery.

2. Qwest objects to the Definitions and Instructions contained in Plaintiffs'
Requests to the extent they purport to impose any requirements that are broader or more

burdensome than those imposed by the Federal Rules of Civil Procedure (the "Rules"). Qwest
specifically objects to the definitions of the words or phrases "Qwest," "EBC," "identify,"

"related to," and "Plan" contained in Plaintiffs' Requests as being overly broad, vague,
ambiguous and unduly burdensome. Qwest wil use in this Response the definitions of the
words or phrases "Qwest," "Plan," and "1998 Plan Document" contained in Defendants' First

Set of Discovery Requests to Plaintiff. Qwest will also use in this Response the standard
definitions, or the definitions expressly provided in this Response, of all other words and
phrases. Qwest also specifically objects to numbered items 2 and 3 fi:om the Definitions and
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Instructions contained in Plaintiffs' Requests on the grounds that those purported instructions
are overly broad, vague, ambiguous, unduly burdensome and inconsistent with the Rules.
3. In responding to Plaintiffs' Requests, Qwest does not concede the relevancy or

materiality of any request. Rather, Qwests responses to Plaintiffs' Requests are made expressly
subject to, and without in any way waiving or intending to waive, any question or objection as
to the competency, relevancy or admissibility as evidence of the information provided in any
response.

RESPONSES TO INTERROGATORIES
Interrogatory No.1:
For each interrogatory herein, identify the interrogatory by number and give the name
of the person(s) who assisted, answered and responded to the same. Provide separately, by
interrogatory number, the following information:
a. The person's full name, current or last known home address and

telephone number, current or last known business address and telephone number, current
employer, current position or job title and relationship to Defendant(s), including, but not
limited to, any employment positions or job titles held for that period of time at which this
discovery is directed, location of employment and, if applicable, date of termination or
separation of employment with Defendant(s); and

b. A summary of the nature of the consultation or of the information and
assistance provided, in connection with answering these interrogatories.

Response:
Qwest objects to this interrogatory on the grounds that it expressly seeks information
protected by the attorney-client privilege and by the work product doctrine. Qwest further
objects to this interrogatory on the grounds that it seeks information that is neither relevant
nor reasonably calculated to lead to the discovery of admissible evidence. Subject to these

objections and its General Objections, Qwest wil provide the names of the individuals who
provided information used in responding to the interrogatories contained in Plaintiffs'
Requests. Qwest's General Objections, and Qwests specific objections to this interrogatory
as stated above, apply to this interrogatory's request for any information other than that

provided below.

Qwest's outside counsel Michael Carroll drafted the written responses to the
interrogatories with assistance on all interrogatories from Qwests in-house counsel Cynthia
Delaney and Joan Brown. In drafting the responses, such counsel used information from
documents, from their own knowledge, from discovery and investigation of this matter, and
with regard to the following interrogatories they also obtained information from the

following individuals: Interrogatory 2 - Deb Conley, Mark Major and Antonia Ozeroff;
2
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Interrogatory 3 - Kelly Candelaria; Interrogatory 4 - Erik Ammidown and Brian Steele;
Interrogatories 5 through 9 seek information on issues of law; and Interrogatories i 0 through

12 seek information from data concerning Qwest retirees.

Interrogatory No.2:
With respect to Appendix 8 of the 1998 Governing Plan Document (See copy

attached hereto), identify all persons who participated in discussions and made either a
recommendation or the decision to either include Appendix 8 to be part of the Governing
Plan Document or remove Appendix 8 from being part of the Governing Plan Document, and
state separately all the reasons for its inclusion and all the reasons for its removaL. For each
legal advice and
person identified, state whether he or she relied upon either written or verbal

identify the legal counsel involved. Give the date Appendix 8 became part of the Governing
Plan Document.

Response:
Qwest objects to this interrogatory on the grounds that it assumes Appendix 8 was at
some point in time "included" in the text of the 1998 Plan Document, and that Appendix 8
was at some later point in time "removed" from the text of the 1998 Plan Document. Qwest
understands that neither of these assumptions is correct. Appendix 8 is not mentioned in the
text of the 1998 Plan Document or its Table of Contents. Appendix 1 through Appendix 7

are expressly mentioned in the text of the 1998 Plan Document and its Table of Contents.
Qwest understands that Appendix 8 was mistakenly attached to some copies of the 1998 Plan

Document as the purported final page of that document. Qwest understands that this
attachment of Appendix 8 to the 1998 Plan Document was a mistake in the process of
organizing and/or copying the pages of the 1998 Plan Document. Based on the above, Qwest
also objects to this interrogatory on the grounds that its request for the identification of
certain "persons" and "reasons," and its request to state whether such persons relied on legal

advice, seeks information that is neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence.

Interrogatory No.3:
With respect to the "Confirmation Statements" which are discussed in Paragraph 34
of the Second Amended Complaint and Paragraph 34 of the Answer, identify the persons
who were assigned responsibility to draft, review approve and send the Confirmation
Statements to the retirees. Also, for each year (2001, 2002, 2003 and 2004) state how may
retirees received the Confirmation Statements.

:-
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Response:

Qwest objects to this interrogatory to the extent it purports to request that Qwest
identify each and every person assigned responsibility to "draft, review, approve and send"

the Confirmation Statements during the entire four year period of calendar years 200 i
through 2004, on the grounds that such a request is unduly burdensome and seeks

information that is neither relevant nor reasonably calculated to lead to the discovery of
admissible evidence. Qwest also objects because the phrase "review, approve and send" is
vague and ambiguous. Subject to these objections and its General Objections, Qwest
provides the following response. The following personnel from Qwests benefits department
had primary responsibilty from January 1, 2001 through December 31, 2004, or during some
part of that time period, for drafting, reviewing and approving the Confirmation Statements:
Christina Brant, Kelly Candelaria, Joseph Fisher, Laura Lanphier and Emmy Patchett. In
addition, CitiStreet used data regarding the retirees and their benefits to draft appropriate

statements regarding benefit eligibility and related issues. CitiStreet also determined the

general format of the Confirmation Statements. During the period from January I, 2001

through the fall of 2004, the Fusion company sent the Confirmation Statements to retirees.
IHAC, Inc. d//a Hope Health ("Hope Health") has sent the Confirmation Statements to
retirees since the fall of 2004. During the period from January 1, 200 i through December
3 i, 2004, Qwest has annually had either Fusion or Hope Health send Confirmation

Statements to all of its retirees eligible for retiree benefits. During that time frame, the
number of such retirees was approximately (i.e. within a few thousand of) 40,000.

Interrogatory No.4:
State what steps and actions, if any, were taken to inquire about, investigate and/or

consider conversion or continuation privileges for Plan participants with respect to the
reduction of Basic Life Insurance coverage to $10,000.00. In your response, identify each
Qwest offcer, employee and Plan administrator or Plan service provider who participated in
any investigation consideration, discussion or decision with respect to whether or not to

provide Plan participants conversion or continuation of Plan participants' Basic Life
Insurance coverage.

Response:
Qwest objects to this interrogatory on the grounds that the word "continuation" is
vague, ambiguous and unintellgible as used in this interrogatory. Qwest further objects to

this interrogatory on the grounds that the phrase "participated in any investigation,
consideration, discussion or decision" is vague and ambiguous as used in this interrogatory.

Subject to these objections and its General Objections, Qwest states that it has a group life
insurance contract (the "Group Contract") with the Prudential Life Insurance Company
("Prudential"). In 2005, Qwest investigated the potential for Plan participants to "convert"
the group life insurance provided under the Group Contract to individual life insurance
specific to individual Plan participants. The Qwest employees primarily involved in this
investigation were Brian Steele and Erik Ammidown. Their investigation included gathering
4
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information from Prudential, primarily through Prudential's representative Christopher
Doherty. Messrs. Steele and Ammidown learned that under the terms of the Group Contract,

any amendment of the Plan which altered or reduced Plan benefits (and not involving a
complete end of Plan benefits) would not create any opportunity for Plan participants to
convert their group life insurance to individual life insurance. This was consistent with the
1998 Plan Document, subsequent amendments, and the latest summary plan description and
summaries of material modifications.

Interrogatory No.5:
State what steps and actions were taken to inquire about, search for, locate and obtain
documents responsive to the Requests For Documents submitted herewith. Also, identify the

persons who searched for the documents, carried out the related tasks and the persons
supervising the same.

Response:
Qwest objects to this interrogatory on the grounds that it expressly seeks information
protected by the attorney-client privilege and by the work product doctrine. Qwest further
objects to this interrogatory on the grounds that it seeks information that is neither relevant
nor reasonably calculated to lead to the discovery of admissible evidence. Subject to these
objections and its General Objections, Qwest states that its outside counsel Michael Carroll

supervised the search for documents responsive to Plaintiffs' Requests, with assistance of
Qwest litigation personnel including Qwest in-house counsel, contractor counsel, and
paralegals, and that such persons conferred with, and searched for responsive documents in

the possession of, numerous Qwest employees.

Interrogatory No.6:
State all reasons for denying the allegations in Paragraph 22 of the Second Amended
Complaint. In your response, state, describe and explain the Plan's procedure for creating
and adopting Plan amendments and identify the document(s) memorializing the procedures.
In your response, quote the exact language of any document stating the Plan amendment
procedure and the procedure for adopting a Plan amendment.

Response:

Qwest objects to this interrogatory to the extent it requests that Qwest state "all"
reasons for denying the allegations in paragraph 22 of the Second Amended Complaint.
Qwest has to date identified a reason for denying those allegations, but may in the future

identify additional reasons. Subject to these objections and its General Objections, Qwest
states that its reason for denying those allegations is that Section 10.1 of the 1998 Plan
Document establishes an amendment procedure. Qwest has described this amendment
procedure in Qwests Motion to Dismiss the First, Second and Seventh Claims for Relief in

5
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Plaintiffs Second Amended Complaint (Doc. No. 79), and incorporates herein the
description of the amendment procedure set forth in pages 6-9 of that Motion.

Interrogatory No.7:

State all reasons for the assertions set forth in Paragraph 129 of the Answer to the
Second Amended Complaint. In your response, identify and explain what requirements for a
class action have not and cannot be satisfied.

Response:

Qwest objects to this interrogatory to the extent it requests that Qwest state "all"
reasons for the assertions set forth in paragraph 129 of its Answer to the Second Amended
Complaint. Qwest has to date identified various reasons for those assertions, but may in the
future identify additional reasons. Subject to these objections and its General Objections,

Qwest states that the reasons for those assertions are set forth in Qwest's Brief in Opposition
to Plaintiffs' Second Amended Motion for Class Certification, which Qwest incorporates
herein by reference.

Interrogatory No.8:

State all reasons for the assertions set forth in Paragraph 130 of the Answer to the
Second Amended Complaint. In your response, identify and explain what other remedies
Plaintiffs have failed to exhaust.

Response:
Qwest objects to this interrogatory to the extent it requests that Qwest state "all" reasons
for the assertions set forth in paragraph 130 of its Answer to the Second Amended Complaint.

Qwest has to date identified various reasons for those assertions, but may in the future identify
additional reasons. Subject to these objections and its General Objections, Qwest states that the
reasons for those assertions are set forth in Qwest's Brief in Opposition to Plaintiffs' Second
Amended Motion for Class Certification, which Qwest incorporates herein by reference.

Interrogatory No.9:
If any Named Defendant contends any offcer, agent, employee, former employee or
representative of Qwest or the former U S WEST has made any statement, declaration or
affdavit that supports a Named Defendant's defenses in this lawsuit, then, identify the
person making the statement, declaration or affdavit and all persons present (including
business address, residential address and telephone numbers), the date or, if not known, the
approximate date the statement, declaration or affdavit was made and the content of the
statement, declaration or affdavit.

6
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Response:
Qwest objects to this interrogatory on the grounds that it expressly seeks information

protected by the attorney-client privilege and by the work product doctrine. Qwest also
objects to this request on the grounds that the phrase "statement, declaration or affidavit" is
vague and ambiguous. Qwest wil assume in responding to this interrogatory that this phrase

refers only to written declarations or affdavits signed by the witness making such
declaration or affdavit. Subject to these objections and its General Objections, Qwest states
that it is not currently aware of any responsive declarations or affidavits other than those
Qwest has filed, and served on plaintiffs' counsel, as part of Qwest's court filings in this
action.
Interrogatory No. 10:

Identify (list alphabetically the names and last known residential addresses and
telephone numbers) all Post-l990 Occupational Retiree Plan participants who deceased
during the period January 1,2006 through December l2, 2006.

Response:

Qwest objects to this interrogatory on the grounds that it is not familiar with the
"Post-1990 Occupational Retiree Plan." There is no such entity to the best of Qwest's
knowledge. Assuming that it is intended to refer to the Plan, Qwest objects to this
interrogatory on the grounds that a request for purported class member names, addresses and
telephone numbers prior to any court ruling granting class certification is premature and is
neither relevant nor reasonably calculated to lead to the discovery of admissible evidence.

Qwest also objects to this interrogatory on the grounds that the requested names, addresses
and telephone numbers of Qwest retirees constitute confidential information not properly
subject to discovery under the Rules. Qwest also objects to this interrogatory to the extent it

requests information regarding the precise number of retirees who fall within the category
specified in this interrogatory on the grounds that (a) such request is unduly burdensome; and
(b) information regarding the precise number of such retirees is neither relevant nor
reasonably calculated to lead to the discovery of admissible evidence. Subject to these

objections and its General Objections, Qwest states that approximately 177 post-1990

retirees who are former occupational employees and who were Plan participants died during
the time period from January 1, 2006 through December 12, 2006, inclusive.
Interrogatory No. 11:

Identify (list alphabetically the names and last known residential addresses and
telephone numbers) all Post-1990 Occupational Retiree Plan participants who deceased
during the period December 13, 2006 through January 6,2007.

7
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Response:

Qwest objects to this interrogatory on the grounds that it is not familiar with the
"Post- i 990 Occupational Retiree Plan." There is no such entity to the best of Qwests

knowledge. Assuming that it is intended to refer to the Plan, Qwest objects to this
interrogatory on the same grounds as Qwest objected to Interrogatory 10 and incorporates
herein its objections to that interrogatory. Subject to these objections and its General

Objections, Qwest states that approximately 17 post-1990 retirees who are former
occupational employees and who were Plan participants died during the time period from
December 13, 2006 through January 6, 2007, inclusive.
Interrogatory No. 12:

Identify (list alphabetically the names and last known residential addresses and
telephone numbers) all Pre-1991 Occupational Retiree Plan paricipants who deceased during
the period January 1,2007 through June 6, 2007.

Response:

Qwest objects to this interrogatory on the same grounds as Qwest objected to
Interrogatory 10 and incorporates herein its objections to that interrogatory. Subject to these
objections and its General Objections, Qwest states that approximately 248 pre-1991 retirees
who are former occupational employees and who were Plan participants died during the time
period from January 1, 2007 through June 6, 2007, inclusive.
Interrogatory No. 13:

Identify (list alphabetically the names and last known residential addresses and
telephone numbers) all Management Retiree Plan participants who deceased during the
period January 1,2007 through June 6, 2007.

Response:

Qwest objects to this interrogatory on the grounds that it is not familar with the
"Management Retiree Plan." There is no such entity to the best of Qwest's knowledge.

Assuming that it is intended to refer to the Plan, Qwest objects to this interrogatory on the
same grounds as Qwest objected to Interrogatory 10 and incorporates herein its objections to
that interrogatory. Subject to these objections and its General Objections, Qwest states that
approximately 213 management retirees who were Plan participants died during the time
period from January i, 2007 through June 6, 2007, inclusive.
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RESPONSE TO REQUESTS FOR DOCUMENTS

Request for Documents No.1:
Produce all documents, not already produced, reviewed, referenced and identified in
connection with Defendants' responses to the Interrogatories listed herein above. This
includes documents used in order to identify persons in response to the aforesaid

interrogatories.

Response:

Qwest incorporates herein the objections to Interrogatories 1-13 set forth above, and
further objects to this request on the grounds that the phrase "reviewed (or J referenced. . . in

connection with Defendants' responses to the Interrogatories listed herein above" is vague,
ambiguous, unduly burdensome and neither seeks relevant information nor is reasonably
calculated to lead to the discovery of admissible evidence. Subject to these objections and its
General Objections, Qwest will produce responsive documents, if any.

Request for Documents No.2:
Produce all documents related to the creation of Appendix 8 for inclusion with the
Governing Plan Document. This includes drafts and any document explaining the reason for
the terms appearing on Appendix 8.

Response:
Qwest incorporates herein its objections above to interrogatory number 2. Qwest also

objects because this request is neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. Without waiving these objections, Qwest states that it has
to date been unable to locate any such documents.

Request for Documents No.3:

Produce all email, text messages and other documents related to discussions
concerning, decisions pertaining to and transmission of drafts and the final documents

resulting in the October 14, 2004 Qwest Plan Design Committee minutes and

recommendations, September 14, 2006 Qwest Plan Design Committee minutes and
recommendations, Plan Amendment 2006-1, Plan Amendment 2007-1 and any proposed
restated documents. This includes all internal communications, minutes of meetings,

agendas, notes and emails between and among Qwest Plan Design Committee members and
those persons working with and on behalf of Qwest Plan Design Committee members.

Response:

Qwest objects to this request on the grounds that the phrase "related to discussions
concerning" is vague, ambiguous, unduly burdensome and neither seeks relevant information
9
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nor is reasonably calculated to lead to the discovery of admissible evidence. Subject to these
objections and its General Objections, Qwest will produce responsive documents.

Request for Documents No.4:
Produce all documents related to claims made by Plan beneficiaries concerning Plan

participant deaths occurring after January 1, 2006 seeking an explanation about or payment
of Basic Life Insurance Plan benefits. This includes decision letters sent to the claimants and
all internal communications, notes and email between and among PLAN Administrators,
EBC members and legal counseL.

Response:

Qwest objects to this request on the grounds that the phrase "claims made by Plan
beneficiaries concerning Plan participant deaths occurring after January 1, 2006 seeking an
explanation about or payment of Basic Life Insurance Plan benefits' and the phrase "all
internal communications, notes and email between and among PLAN Administrators, EBC
members and legal counsel" are vague, ambiguous, unduly burdensome and neither seek
relevant information nor are reasonably calculated to lead to the discovery of admissible

evidence. Subject to these objections and its General Objections, Qwest will produce

responsive documents in its possession.

Request for Documents No.5:
Produce all documents distributed since the creation of the 1998 Governing Plan
Document to Plaintiffs and Retirees advising them of the terms and conditions of their Basic

Life Insurance Plan benefits, including form letters to respond to inquiries about the status
and amount of Basic Life Insurance Plan benefit coverage. This includes all documents
constituting descriptions of, or communications about, the Plan benefits, or referring to the
manner in which the Plan benefits were described or communicated, at any time to Plan
participants and their beneficiaries.
Response:
Qwest objects to this request on the grounds that it is overbroad and unduly

burdensome and neither seeks relevant information nor is reasonably calculated to lead to the
discovery of admissible evidence. Qwest also objects to this request on the ground that, in
light of the Court's Dismissal Order, many documents sought in this request are no longer
relevant to this case. Subject to these objections and its General Objections, Qwest states that
it has previously produced all Plan documents, Summary Plan Descriptions, Summaries of
Material Modification, and samples of such form letters that it has been able to locate.
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Request for Documents No.6:
Produce all documents related to discussions, recommendations, projected costs

savings, reduction of projected liabilities and decisions to reduce the amount of Basic Life
Insurance Plan benefits effective as of January 1,2006 for Post-1990 Occupational Retirees,
including minutes of EBC meetings, minutes of Qwest Board of Director meetings, minutes
of Qwest Plan Design Committee meetings, Qwest offcers' notes, email and text messages,
meetings and discussions with Prudential Insurance Company representatives, other related
meetings, agenda, financial reports, financial predictions, analysis, legal opinions, proposed
explanations, and all drafts and proposed written notices to send to the retirees and/or their
beneficiaries.
Response:
Qwest objects to this request on the grounds that the phrases "projected cost savings,
reduction of projected liabilities" and "financial reports, financial predictions" neither seek
relevant information nor are reasonably calculated to lead to the discovery of admissible

evidence. Subject to these objections and its General Objections, Qwest will produce

responsive documents.

Request for Documents No.7:
Produce all documents related to discussions, recommendations, projected costs

savings, reduction of projected liabilities and decisions to reduce the amount of Basic Life
Insurance Plan benefits effective as of January 1, 2007 for Management Retirees and Pre1991 Occupational Retirees, including minutes of EBC meetings, minutes of Qwest Board of
Director meetings, minutes of Qwest Plan Design Committee meetings, Qwest offcers'

notes, email and text messages, meetings and discussions with Prudential Insurance
Company representatives, other related meetings, agenda, financial reports, financial

predictions, analysis, legal opinions, proposed explanations, and all drafts and proposed
written notices to send to the retirees and/or their beneficiaries.

Response:
Qwest objects to this request on the grounds that the phrases "projected cost savings,
reduction of projected liabilities" and "financial reports, financial predictions" neither seek
relevant information nor are reasonably calculated to lead to the discovery of admissible

evidence. Subject to these objections and its General Objections, Qwest will produce

responsive documents.

Request for Documents No.8:

Produce all Qwest HR / Law department legal risk analysis reports pertaining to
changes made and proposals for changes to the Basic Life Insurance Plan benefits, and
communications regarding the same, including those portions of legal risk analysis reports
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shared with representatives of Prudential Insurance Company, other service providers for the
Plan and Plan administrators.

Response:
Qwest objects to this interrogatory on the grounds that it expressly seeks information

protected by the attorney-client privilege and by the work product doctrine. Qwest also
objects to this request on the grounds that the phrase "pertaining to changes made and
proposals for changes to the Basic Life Insurance benefits, and communications regarding
the same" is vague, ambiguous and limited neither as to the subject matter of any "changes"
nor as to time frame. As a result, this request is overly burdensome, irrelevant and not

reasonably calculated to lead to the discovery of admissible evidence.

Request for Documents No.9:
Produce a privilege log identifying allegedly privileged documents Defendants

contend would be responsive to any request for documents and state the basis for the claimed
privilege. State the date of

the document, the originator and all recipients of

the document.

Response:
Qwest objects to providing a privilege log concerning documents created after plaintiffs

fied this action on March 30, 2007 on the grounds that any demand that Qwest provide a
privilege log for such documents would be overly broad, unduly burdensome and not
reasonably calculated to lead to the discovery of admissible evidence. Qwest also objects to
providing a privilege log covering documents created on or before March 30, 2007 unless and
until plaintiffs (I) withdraw their April 24, 2008 objection to providing any privilege log to
Qwest, and (2) agree with Qwest regarding the timing and general format for an exchange of
privilege logs.
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AS TO OBJECTIONS:

Z¡'
Christopher J. Koenigs
Michael Carroll
SHERMAN & HOWARD, LLC
633 Seventeenth Street, Suite 3000

Denver, CO 80202
Phone: 303-297-2900
Fax: 303-298-0940

Email: ckoenigs(Ðsah.com
Email: mcarroll(Ðsah.com

Attorneys for Defendants
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AS TO INTERROGATORY ANSWERS:
Erik P. Ammidown, being first duly sworn, deposes and says that he is the Director of
Employee Benefits for Qwest Communications International Inc.; that he does not have

personal knowledge of the information contained in all of the foregoing answers to
interrogatories, but that such information has been gathered by and from employees or
representatives of Qwest; that the anwers are true to the best of his belief based on the
information supplied by such employees or representatives; and that the foregoing answers
are verified by him on behalf of Qwest.

li~

ERIK P. AMMIDOWN

STATE

OF

COLORADO )
) ss.

CITY AND COUNTY OF DENVER )
Subscribed and sworn to before me this 27th day of June, 2008 by Erik P. Ammidown.
Witness my hand and offcial seaL.

(SEAL)

Ldé¿

Notar Public

My Commission Expires: ;;æ õZ,s
.£oot?
7
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CERTIFICATE OF SERVICE
I hereby certify that on this 30th day of June, 2008, a true and correct copy of the
above and foregoing DEFENDANTS' RESPONSES TO PLAINTIFFS' FIRST SET OF

INTERROGATORIES AND FIRST REQUEST FOR PRODUCTION OF
DOCUMENTS was sent via email and

regular

U.S.

mail

addressed to:

Curtis L. Kennedy
8405 East Princeton Avenue
Denver, CO 80237-1741
Telephone: 303-770-0440

Facsimile: 303-843-0360
Email: CurtisLKennedy(8aol.com

~?\2w!
4-)Û/; ( hr
I.
'"_/"'
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER,
NELSON B. PHELPS,
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN,
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
______________________________________________________________________
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-00644-WDM-CBS
EDWARD J. KERBER,
NELSON B. PHELPS,
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of
plan participants and plan beneficiaries
of the QWEST GROUP LIFE INSURANCE PLAN,
Plaintiffs,
Vs.
QWEST GROUP LIFE INSURANCE PLAN,
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,
PRUDENTIAL INSURANCE COMPANY OF AMERICA,
Defendants.
DEPOSITION OF DONALD BOGAN
TAKEN ON BEHALF OF THE DEFENDANT
ON SEPTEMBER 12, 2008, BEGINNING AT 11:48 A.M.
IN NORMAN, OKLAHOMA
APPEARANCES:
On behalf of the PLAINTIFFS:
CURTIS KENNEDY, Attorney at Law
8405 East Princeton Avenue
Denver, Colorado 80237
(303) 770-0440
curtislkennedy@aol.com
(Appearances continued on next page)
REPORTED BY:

DANIEL LUKE EPPS, CSR, RPR
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1
APPEARANCES CONTINUED:
2 On behalf of the DEFENDANTS:
3
MICHAEL CARROLL, Attorney at Law
4
Sherman & Howard
5
633 Seventeenth Street, Suite 3000
6
Denver, Colorado 80202
7
(303) 299-8474
8
mcarroll@shermanhoward.com
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 4
1
2
3
4
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CONTENTS
EXAMINATION BY MR. CARROLL.... 3, 249
EXAMINATION BY MR. KENNEDY.... 213
EXHIBITS
By Defendant:
Exhibit
Description
Page
1 Curriculum Vitae
(Previously
marked)
2
3

4
17
18 5
19 6

Expert Witness Report of
(Previously
Donald Bogan
marked)
Donald Bogan's Hours
(Previously
Spent on Case
marked)
December 15, 1989 Letter from
Thomas Bouchard to Employees
7
Transcript of Video Clip
17
Amended Complaint for Class Action
Relief Under ERISA
31

20

7

Amended Order on Motion to Dismiss 44

8

Confirmation Statement

21

49

22

9 June 27, 2008 E-mail from Curtis
23
Kennedy to Donald Bogan
62
24 10 July 8, 2008 E-mail from Curtis
Kennedy to Donald Bogan
66
25

March 26, 1990 Letter from
US West to Retirees
68
12 Family Protection Plan
73
EXHIBITS CONTINUED:
By Defendant:
Exhibit
Description
Page
13 Benefits and Compensation Newsletter 79
14 Second Amended Complaint for Class
Action Relief Under ERISA
82

10

15

US West Group Life Insurance Plan 103

11

16 Second Claim for Relief Handwritten
12
Notes
126
13 17 Averhart v. US West Case Law
130
14 18 Straub v. Western Union Telegraph
Company Case Law
133
15
19 Frahm v. Equitable Life Assurance
16
Society Case Law
138
17 20 Chao v. Malkani Case Law
146
18 21 Mello v. Sara Lee Corporation
156
19 22 July 9, 2008 E-mail from Donald
Bogan to Curtis Kennedy
160
20
23 US West Group Life Insurance Plan 162
21
22
23
24
25
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STIPULATIONS
It is hereby stipulated and agreed by and
between the parties hereto, through their
respective attorneys, that the deposition of
Donald Bogan may be taken on behalf of the
Defendants, on September 12, 2008, in Norman,
Oklahoma, by Daniel Luke Epps, Certified
Shorthand Reporter within and for the State of
Oklahoma, pursuant to agreement.
It is further stipulated and agreed by and
between the parties hereto, through their
respective attorneys, that all objections, except
as to the form of the question and the
responsiveness of the answer, are reserved until
the time of trial, at which time they may be made
with the same force and effect as if made at the
time of the taking of this deposition.

2 (Pages 2 to 5)
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WHEREUPON,
DONALD BOGAN,
having been first duly sworn, deposes and says in
reply to the questions propounded as follows,
to-wit:
EXAMINATION
BY MR. CARROLL:
Q Professor Bogan, we're once again at
the law firm where this morning we did a first
part of your deposition, is that correct?
A That's right.
Q And after the first court reporter
had a little problem with his equipment, we have
another court reporter, correct?
A We had a malfunction and we're back
in the saddle.
Q Great. And so now we're continuing
your deposition, and there's a different court
reporter, and we'll just continue as before. Is
that understandable?
A That's fine with me.
Q Professor Bogan, in the morning just
before we broke, I had handed you what has been
marked as Defendant's Deposition Exhibit 4. Do
you have that in front of you?
(Defendant's Exhibit 4 marked for identification)
A I do.
Q And before we broke, you had
mentioned that you had received some paper, some
documents after you signed your report, correct?
A Correct.
Q And is Exhibit 4 the documents you
received after you signed your report?
A I had seen and been provided the
first page, and then the first 15 pages which had
a different Bates stamp number, and then this
entire document was provided to me by e-mail from
Mr. Kennedy very recently.
Q And did you find anything
significant in the entire document that was
e-mailed to you recently by Mr. Kennedy?
A Yes. He had explained to me that
there was some language in the papers that I had
not seen before about a reservation of rights
that he expected that you were going to ask me
about.
Q Did you take a look at that
reservation of rights?
A Yes.
Q Professor Bogan, do you see how in
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the lower right-hand corner Exhibit 4 goes from
numbers QL10028 all the way through QL10095?
A I have all those pages.
Q And can you turn to page QL10050?
A Got it.
Q And that page at the top says "US
West Insurance Plans"?
A It does.
Q And on that first page there's a
letter B?
A Correct.
Q And after letter B, there are two
sentences which state, quote, "You'll be eligible
for the plans described below upon your
retirement," period. "While the plans listed
below are the plans currently provided to
eligible employees upon retirement, the company
reserves the right to amend or terminate any or
all provisions in the future for any reason,"
period and close quote. Do you see that?
A That's what it says.
Q And is that a reservation of rights?
A It purports to be a reservation of
rights. I don't know that it's applicable. I
don't know the history behind it, but that's
Page 9
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certainly in terms of -- the term that you use,
reservation of rights, I would say it fits within
that term.
Q Okay. You say you don't -- you're
not sure if it's applicable. What leads you to
say you're not sure about that?
A Well, I don't know that this is part
of an SPD or part of a plan. I don't know where
it came from. I don't know who received it. So
I don't know what impact, if any, it might have
in the -- in this litigation over the termination
of some life insurance benefits to the retirees.
Q Now, in your report, you opine that
Qwest breached fiduciary duties, correct?
A Correct.
Q And one basis for you opining that
was that there was a reduction in the life
insurance benefit for people who retired under
the 5+5 program, correct?
A It's my understanding that the
defendants are asserting that they can reduce the
benefits for the retirees of the 5+5 plan, and
that's what part -- that's what the litigation is
about.
Q And your opinion is that when

3 (Pages 6 to 9)
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benefits, right?
A In subparagraph D of Section -paragraph 2.2, it recites that eligible retirees
in the following classifications are eligible for
coverage. Retired employees whose service or
disability pension commenced before January 1,
1987, and who receive grandfathered benefits.
Q All right. So those who receive
grandfathered benefits are encompassed within the
notion of eligible retirees, right?
A That's what it says.
Q Okay. Now, assuming that the
company made an amendment to the plan to reduce
benefits for all eligible retirees which includes
executives and former executives -- former
executives. I'm sorry. Not executives currently
at the company, but former retired executives.
Assuming that, you understand me?
A Assume that they're eligible
retirees?
Q Right. That former executives are
encompassed by the term "eligible retirees."
A Okay.
Q And the company says all eligible
retirees' benefits are hereby reduced to a flat
$10,000 henceforth?
A Right.
Q Assume that the company
notwithstanding that language has made exceptions
for dozens of former executives, and there is no
amendment to provide an exception for those
former executives, would that in your mind
constitute a breach of fiduciary duty?
MR. CARROLL: Object to form.
THE WITNESS: I think you're
suggesting to me that some former executives were
not treated the same as everybody else. The
former executives that fit within the same
definition of eligible retirees and therefore
should have received the same types of benefits
and be subject to all the same kind of exclusions
were treated differently, and certainly there's
nothing here in this definition of eligible
retiree, 2.2, that carves out such an exception
and would allow that.
Q (BY MR. KENNEDY) Okay. Assuming
that the terms of the plan don't allow that kind
of exception to be made for former executives and
the company is still providing that kind of
exception to former executives and the
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fiduciaries are allowing that, is there a breach
of fiduciary duty?
A Yes, you know, assuming that there's
no plan basis to treat former executives
differently than for the plan administrator to,
you know, essentially pay them more would be a
breach of fiduciary duty.
Q Do you see on page 24 of Exhibit 15
the statement, "The committee shall exercise its
discretion and authority and shall apply the
provisions of the plan in a uniform and
non-discriminatory manner so that all persons
similarly situated shall be treated alike"? Did
I read that correctly?
A You did.
Q Now, assuming the company has made
an exception for former executives who are
eligible retirees, are the plan administrators or
plan fiduciaries violating their duties under the
terms of the plan?
A Yes. The plan administrator owes a
duty to administer the plan according to the
terms of the plan. The terms of the plan say you
shouldn't discriminate against people that are in
the same classification, and if you're asking me
Page 245
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to assume the fact that the plan administrator,
in fact, is treating people within the same
classification differently and there's no basis
in the plan language to do that, then that would
be a breach of fiduciary duty because you're not
interpreting and applying the plan and
administering the plan according to its terms.
Q Now, do you consider the plaintiffs'
request for a removal of the plan fiduciaries to
be a harsh remedy?
A I really don't have an opinion about
that.
Q Do you envision there's a way that
the company could remedy the situation that the
plaintiffs are complaining about?
A Well, as I've said here, I think
it's a conflict of interest just to have people
-- the same people serving in the dual role on
this plan sponsor committee and serving as the
committee that operates as the plan
administrator. I think the plan -- that's a
conflict. I think the person that is serving as
the fiduciary in that circumstance should
recognize that conflict and resign from the
position as fiduciary. The plan can -- I mean,

62 (Pages 242 to 245)
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the plan sponsor can put another employee in that
role, but just not someone that's serving in the
dual roles.
Q Okay. Now, you were asked to give
an opinion about the second claim for relief?
A Yes.
Q And about the seventh claim for
relief, and that's what your report, Exhibit 2,
reflects. Did you consider the second claim for
relief to only encompass misrepresentations or
did it encompass other aspects of fiduciary
duties? In other words, does your report reflect
breaches of fiduciary duty based on only
misrepresentations or does it encompass other
acts that you consider to be breaches of
fiduciary duty and it's in your report because
it's reflective of the second claim for relief?
A My report was designed to address
the second claim for relief whether or not there
was a breach of fiduciary duty regarding those
people that accepted that early 5+5 early
retirement plan, and I think I testified already
that I had, you know, several bases for my
opinion that there was a breach of fiduciary duty
based upon the facts as presented to me.
Q And your report doesn't only address
misrepresentations; it addresses many other acts,
doesn't it?
A Like I said, yeah. In fact, I tried
to point out that I don't know when a statement
was made that these benefits are yours, you know,
they cannot be removed, I didn't characterize
that as a misrepresentation. I have no reason to
believe that was a misrepresentation. That's
what the people were told. That's what they
expected. It seems to me that that was the
intent of all the parties that they wouldn't be
changed, but the conversion -- I mean, the
documentation they received that is like
Defendant's Exhibit 8 I already testified to, I
think I interpret to be relevant in what the
parties intended about that. So I don't find
that to be a misrepresentation, but them not
following those specific terms was a breach of
fiduciary later on.
Q So you understood the second claim
for relief alleging breaches of fiduciary duty
wasn't only concerned with misrepresentations?
It was concerned with other acts as well, right?
MR. CARROLL: Object to form.
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THE WITNESS: Like I've said, I'm
not exactly sure what else you're trying to get
at, Mr. Kennedy.
Q (BY MR. KENNEDY) Well, when you
read the second claim for relief, did you
understand it to incorporate the allegations set
forth in the first claim for relief?
A Well, it incorporated -MR. CARROLL: Object to form.
Sorry.
THE WITNESS: It incorporated all of
the prior allegations in the complaint as I
recall which included a statement of the facts.
Q (BY MR. KENNEDY) And that's why you
included all those aspects in your report, is
that right?
A Yes. I thought that the factual
basis that's set forth in the claim was part and
parcel of what you were asking me to look at and
to assume to be the facts to base my opinion on
about whether or not there was a breach of
fiduciary duty regarding those 5+5 early
retirees.
MR. CARROLL: Go off the record for
one second.
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(Off the record at 5:50 p.m., resumed at 5:52
p.m.)
Q (BY MR. KENNEDY) Professor Bogan, I
don't have any other questions. Thank you.
EXAMINATION
BY MR. CARROLL:
Q I have just a couple follow-up
questions. I think, Professor Bogan, one thing
you were testifying to -- well, you understand -when Mr. Kennedy was asking you questions -A Yes.
Q When Mr. Kennedy was asking you
questions you looked at the videotape, right?
A Correct.
Q And you were offering your opinion
about how a reasonable plan participant would
understand the videotape, right?
A Right.
Q And then he had shown you some
documents like the confirmation statement, right?
A Correct.
Q And he asked you how a reasonable
plan participant would interpret the confirmation
statement, correct?
A I remember that.
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Q And do you know under Colorado law
whether a provision stating you got to have a
written amendment to amend a contract, whether
that's actually enforceable?
A Colorado insurance law would be
enforceable for any insurance contract that is
issued within the state, and to the extent that
an ERISA plan funded a plan through the purchase
of insurance, that Colorado state law would still
be saved from preemption, and would therefore be
enforceable.
Q So you're saying that -- here's my
question. That provision that says you have to
have a writing signed by both parties to amend
the insurance contract -A Right.
Q -- you're saying that it's governed
by Colorado insurance law?
A It's first governed by the terms of
the contract. If the terms of the contract
violate Colorado insurance law, Colorado
insurance law would control. If it's not
inconsistent with Colorado insurance law, then
the parties can contract how they want is my
understanding.
Q Is there something in Colorado
insurance law that says if the contract says it's
got to be amended by a writing signed by both
parties, then that in an insurance contract is
the way it's got to be, that both parties have to
sign the amendment?
A No. My opinion on that is based
upon what the contract language itself says; not
Colorado insurance law.
Q Okay. When the language of that
contract says both parties have to sign an
amendment -A Right.
Q -- do you know whether, if Colorado
law applies, that is enforceable or instead
whether despite that provision you can have oral
amendments to the contract, do you know one way
or the other?
A No.
Q There was some fact scenario
provided to you about former executives and
whether benefits being paid to them were
consistent with plan terms. Do you remember
that?
A I remember that.
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Q It sounded like the fact scenario
presented to you explained that under those
purported facts a plan fiduciary just wasn't
acting consistent with the terms of the plan
document, right?
A That's the way I interpreted the
hypothetical.
Q Right. And so you mentioned that
that caused a breach of fiduciary duty?
A Right.
Q So that's all there has to be for
the breach of fiduciary duty is a fiduciary acts
in a manner -- any manner that's inconsistent
with the plan document?
A And then discriminates and favors
one group over another, yeah.
Q Okay. It's not that if they do
something inconsistent with the plan terms, that
constitutes a breach of fiduciary duty by itself?
A ERISA requires that the fiduciary
interpret the plan and administer the plan
according to the terms of the plan. I can't
think of a circumstance where there would be any
basis for the fiduciary to materially depart from
the terms of the plan and that not be a breach of
Page 257
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fiduciary duty, but, you know, maybe there's some
emergency that says, well, the only way to
protect assets would be do this, but I can't
contemplate any fact pattern that would suggest
that it would not be a breach of fiduciary duty
for the fiduciary to disregard the plain language
and the governing terms of the plan and its
administration of the plan contract.
Q I think you mentioned that one thing
you think should happen is that in your opinion
with regard to Qwest's scenario, if someone is a
member of the PDC and is also a member of the
EBC, they should now -- they should just
immediately resign from one of those two
committees, right?
A They are the plan administrator and
the plan sponsor committees?
Q Yeah.
A Yes.
Q Okay.
A The plan fiduciary in my opinion,
when they recognize that they're serving in a
conflict circumstance, they should resign.
Q Okay. And as we discussed, all over
the country there's welfare plans run by
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companies and they have the same people on the
fiduciary committee and on the administration
committee, right?
A Yes, and it's created havoc.
Q And so what you're saying is all
over the country in those companies, those people
should be resigning from one of those committees?
A Yeah. I think that's the message
from MetLife versus Glenn also.
Q Okay. And do you think that in the
Qwest scenario as a result of somebody being on
both the PDC and the EBC there should be -there's monetary relief that's due anyone just
from that scenario?
A No.
Q Okay. That's it for me. I don't
have any other questions.
MR. KENNEDY: All right. Professor
Bogan, let's clean up.
THE WITNESS: Are we done?
MR. KENNEDY: We're done.
(Deposition concluded at 6:02 p.m.)
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I, Donald Bogan, do hereby state
under oath that I have read the above and
foregoing deposition in its entirety and that the
same is a full, true and correct transcription of
my testimony so given at said time and place,
except for the corrections noted.
_________________________
DONALD BOGAN
Subscribed and sworn to before me, the
undersigned Notary Public in and for the State of
Oklahoma, by said witness, on this, the _____day
of ______________, 2008.
_________________________
NOTARY PUBLIC
My Commission Expires: ____________________
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STATE OF OKLAHOMA )
)SS:
COUNTY OF OKLAHOMA )
I, DANIEL LUKE EPPS, Certified Shorthand
Reporter within and for the State of Oklahoma, do
hereby certify that the witness was by me first
duly sworn to testify the truth, the whole truth
and nothing but the truth, in the case aforesaid;
taken in shorthand and thereafter transcribed;
that the same was taken, pursuant to stipulations
hereinbefore set out; and that I am not an
attorney for nor relative of any of said parties
or otherwise interested in the event of said
action.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER,
NELSON B. PHELPS,
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN,
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
______________________________________________________________________
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DONALD T. BOGAN
University of Oklahoma College of Law
TEACHING EXPERIENCE:
1999-present:

COURSES TAUGHT:

University of Oklahoma, College of Law
Director of Clinical Legal Education (2001-2006)
Professor of Law (2007-present)
Associate Professor of Law (2000-2006)
Visiting Professor of Law (1999-2000)
Civil Clinic; Civil Practice Skills; Civil Pre-Trial Litigation;
Issues in Professionalism; Interviewing, Counseling & Negotiation
Alternate Dispute Resolution; Health Law

EDUCATION:
J.D. 1979:

Wake Forest University, Winston Salem, North Carolina
* Wake Forest Law Review
* Wake Forest Moot Court Board

A.B. 1974:

Brown University, Providence, Rhode Island
* Concentration in American Civilization

* Varsity Football, Rugby Club, Lacrosse Club, Badminton Club

PUBLICATIONS:
ERISA: No Further Inquiry into Conflicted Plan Administrator Claim Denials, 58 OKLA. L. REV.
637 (2005)(with Benjamin Fu)
ERISA: State Regulation of Insured Plans after Davila, 38 JOHN MARSHALL L. REV. 693 (2005)
ERISA: Rethinking Firestone in Light of Great-West—Implications for Standard of Review and the
Right to a Jury Trial in Welfare Benefit Claims, 37 JOHN MARSHALL L. REV. 629 (2004)
The Unsupported Delegation of Conflict Adjudication in ERISA Benefit Claims under the Guise of
Judicial Deference, 57 OKLA. L. REV. 21 (2004)
ERISA: The Savings Clause, § 502 Implied Preemption, Complete Preemption, and State Law
Remedies, 42 SANTA CLARA L. REV. 105 (2001)
Protecting Patient Rights Despite ERISA: Will the Supreme Court Allow States to Regulate
Managed Care? 74 TULANE L. REV. 951 (2000)
Saving State Law Bad-Faith Claims from Preemption, TRIAL, April 2003, at 52
NORTH CAROLINA PRIMA FACIE TORT MANUAL (Robert M. Elliot, et al. eds., 1996) (contributing
editor)
Note, The Fourth Circuit Threatens Impeachment with Prior Acts of Misconduct in North
Carolina, 15 WAKE FOREST L. REV. 447 (1979)
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SCHOLARLY PRESENTATIONS & LECTURES:
Presenter, THE JOHN MARSHALL LAW REVIEW AND THE CENTER FOR TAX LAW AND EMPLOYEE
BENEFITS, Symposium on Employee Benefits Law, THE JOHN MARSHALL LAW SCHOOL, Chicago,
Illinois (April 8, 2005)
Presenter, THE JOHN MARSHALL LAW REVIEW AND THE CENTER FOR TAX LAW AND EMPLOYEE
BENEFITS, Symposium on Employee Benefits Law, THE JOHN MARSHALL LAW SCHOOL, Chicago,
Illinois (April 2, 2004)
Presenter, THE PATIENT ADVOCATE FOUNDATION, INC. AND LOYOLA UNIVERSITY SCHOOL
LAW INSTITUTE OF HEALTH, National Legal Symposium, THE LOYOLA UNIVERSITY SCHOOL
LAW, Chicago, Illinois (November 7-8, 2003)

OF
OF

Speaker in response to featured presentation by the Honorable Frank H. Easterbrook, THE
UNIVERSITY OF OKLAHOMA COLLEGE OF LAW, Henry Lecture Series, Norman, Oklahoma
(Spring, 2004)
Presenter, THE NORTH CAROLINA ACADEMEY OF TRIAL LAWYERS, Disbursements without
Getting Burned, Including How to Tame the ERISA Monster, Raleigh, North Carolina (January 24,
2003)
Presenter, ERISA: The Case for De Novo Review and the Right to a Jury Trial in Plan Participant
Benefit Claims Seeking Legal Relief, University of Oklahoma College of Law, Faculty Colloquia
Series (Fall, 2003)
Presenter, THE PATIENT ADVOCATE FOUNDATION, INC. AND LOYOLA UNIVERSITY SCHOOL
LAW INSTITUTE OF HEALTH, National Legal Symposium, THE LOYOLA UNIVERSITY SCHOOL
LAW, Chicago, Illinois (April 19-20, 2002)
Presenter, Inns of Court, annual Shipp Memorial Professionalism Seminar, Oklahoma City,
Oklahoma (2000)

PROFESSIONAL HISTORY:
Perry, Miller & Johnson, Santa Rosa, California (Of Counsel: 1998-1999)
Stern & Klepfer (and predecessor firms), Greensboro, North Carolina (1979-1995)
Licensed in North Carolina, 1979; California, 1995; Oklahoma, 1999
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER,
NELSON B. PHELPS,
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN,
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-CV-00644-WDM-KLM

EDWARD J. KERBER, et ai.,
Plaintiffs,
vs.

QWEST GROUP LIFE INSURNCE PLAN, et ai.,
Defendants.

DECLARATION OF ERIK P. AMMIDOWN
I, Erik P. Ammidown, declare as follows:
1. I am employed by Qwest Corporation ("QC") as the Director of

Employee Benefits. QC is a subsidiar of Qwest Communications International Inc. ("QCII,"

collectively with its affiiates "Qwest"), one of the defendants in this action. I have personal
knowledge ofthe facts set forth below.
2. I have been a member of the Qwest Plan Design Committee ("PDC")

between July 8, 2005 and the present, and a member of the Qwcst Employee Benefits

my position at QC

Committee ("EBC") between August 3, 2005 and the present. By virtue of

and my membership on the PDC and the EBC, I have certain responsibilties relating to the

Qwest Group Life Insurance Plan ("Life Plan") and the Qwest Health Care Plan ("Health
Plan"). Among other things, I participated in the decisions regarding the Life Plan and the
Health Plan described below.

ATTACHMENT D
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3. Under the collective bargaining and associated letter agreements
("CBA") between QCII and the Communications Workers of American ("CWA"), QCII was

entitled to implement "caps," or maximums, effective January 1,2006 on the amount Qwest

would contribute towards the cost of providing Health Plan benefits to retirees who are
former occupational employees and who retired after December 31, 1990 ("Post-1990
Occupational Retirees"). Under the CBA, Qwest was obligated to pay the full cost of

Health

Plan benefits for Post-1990 Occupational Retirees before that date. Because the cost of

Health Plan benefits has exceeded the caps since at least 2003, upon implementation of the
Health Plan caps, Post-1990 Occupational Retirees would immediately become obligated to
contribute on a monthly basis the amount in excess of the caps in order to continue to
maintain Health Plan coverage.

4. In the summer of 2005, Qwest sought to accommodate the desire of
Post-1990 Occupational Retirees for a three-year postponement, until Januar 1, 2009, of

implementation ofthe Health Plan caps.
5. On or about August 14,2005, representatives of QCII and the CWA

signed letters regarding the Health Plan and the Life Plan, true and correct copies of which

are attached hereto as Exhibits 1 and 2 respectively. The letter regarding the Health Plan
stated in pertinent par that "no retired employee shall be required to pay any contribution

toward Plan costs for coverage prior to Januar 1, 2009" (emphasis in original). The letter

regarding the Life Plan stated in pertinent part that "beginning January 1, 2006, the Basic

Life Insurance benefit available under the Qwest Group Life Insurance Plan to current
eligible retirees wil be reduced to a flat ten thousand dollar ($10,000) benefit upon the death
of

the eligible retiree."
2
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6. Attached hereto as Exhibit 3 is a true and correct copy of a document

entitled "Plan Design Committee-Minutes and Resolutions October 14, 2005-Group Life
the Oct. 2005

Insurance Plan" (the "Oct. 2005 Resolutions"). The PDC intended by means of

Resolutions to amend the Life Plan to reduce the life insurance benefit to $10,000 for Post-

1990 Occupational Retirees effective January 1,2006. I refer below to this plan amendment
as the "2005 Amendment."
7. Attached hereto as Exhibit 4 is a true and correct copy of a letter dated

October 14, 2005 from Teresa Taylor, who was then QSC's Executive Vice-President and

Chief Human Resources Offcer, to Occupational Post-1990 Retirees regarding "Retiree
Health & Basic Life Insurance Benefit Changes." Attached hereto as Exhibit 5 is a true and

correct copy of a letter dated October 20, 2005 from Teresa Taylor to Mimi Hull, President
of the Association of U S WEST Retirees. As these letters state, the PDC approved the 2005

Amendment to the Life Plan in order to offset the enormOUS cost of postponing for three

years the obligation of Post-1990 Occupational Retirees to pay amounts in excess of the
Health Plan benefit caps. Qwests approval of

the 2005 Amendment to the Life Plan and its

three-year postponement of implementation of the Health Plan caps were par of a quid pro

quo, and Qwest would not have taken one of

these actions without taking the other.

8. The savings that Post-1990 Occupational Retirees have enjoyed by

virtue of the three-year postponement of implementation of the Health Plan caps have been
made possible by the savings Qwest has realized by virtue ofthe 2005 Amendment reducing

the Life Plan benefit for these same retirees. If plaintiffs prevail in this lawsuit, and Qwest
accordingly loses the savings provided by the 2005 Amendment, Post-1990 Occupational

Retirees will receive an enormous windfall, because they will have received a substantial
3
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benefit (postponement of implementation of the Health Plan caps) without incuring the

corresponding cost (reduction of the life insurance benefit to $10,000). For this reason, if

plaintiffs prevail in their effort to invalidate the 2005 Amendment in its entirety, Qwest
would need to consider implementing various means of recovering the resulting windfall

enjoyed by Post-1990 Occupational Retirees, including but not limited to (a) eliminating all
life insurance benefits for such retirees, and/or (b) seeking reimbursement from such retirees
of the amounts they have saved by virte of the three-year postponement of implementation

of the Health Plan caps.

9. The seventh named plaintiff, Marha Lensink, is the beneficiary of a
Post-1990 Occupational Employee who died January 5, 2006 (see SAC ii 15), five days after

the date on which implementation of Health Care caps was postponed in return for

implementation of the Life Plan's 2005 Amendment. Individuals in Mrs. Lensink's
situation may maintain their health benefits under the Health Plan pursuant to COBRA at

their own expense paying 102% of the premium. She does not face the potential loss that
the Health Plan

Post-1990 Occupational Retirees face ifQwest accelerates implementation of

caps for such retirees.
10. Attached hereto as Exhibit 6 is a true and correct copy of a document

entitled "Plan Design Committee-Minutes and Resolutions September 14, 2006-Qwest
Group Life Insurance Plan" (the "Sept. 2006 Resolutions"). The PDC intended by means of

the Sept. 2006 Resolutions to amend the Life Plan to reduce the life insurance benefit to
$10,000 for all eligible Pre-1991 Retirees, Post-1990 Management Retirees, and ERO-1992

Retirees effective Januar 1, 2007. I refer below to this plan amendment as the "2006
Amendment."
4
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11. The PDC elected by means of the 2005 and 2006 Amendments to
reduce, rather than eliminate, benefits provided to Eligible Retirees under the Life Plan. I
understand that several claims asserted in this lawsuit seek to invalidate the 2005 and 2006

Amendments in their entirety, which would eliminate the savings achieved by those
amendments. If plaintiffs prevail on these claims, Qwest would need to consider terminating

the Life Plan benefits for Eligible Retirees altogether in an effort to recoup the amounts it
would have saved by means of

the invalidated 2005 and 2006 Amendments.

12. I declare under penalty of perjury that the foregoing is true and correct

to the best of

my knowledge.
DATED: June 27, 2008.

s/Erik P. Ammidown
Erik P. Ammidown

5

Case 1:07-cv-00644-WDM-KLM

Document 125-12

Filed 10/21/2008

Page 1 of 3

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER,
NELSON B. PHELPS,
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN,
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER,
NELSON B. PHELPS,
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN,
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER,
NELSON B. PHELPS,
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN,
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Lewis T. Babcock, Chief Judge
Civil Case No. 04-cv-02042-LTB-OES
NELSON B. PHELPS,
Plaintiff,
v.
QWEST EMPLOYEES BENEFIT COMMITTEE,
Defendant.
________________________________________________________________________
ORDER
________________________________________________________________________

This case is before me on the recommendation of Magistrate Judge Michael E.
Hegarty (Doc 25) issued and served on February 23, 2006. Defendant has failed to file
specific written objections to the Magistrate Judge’
s recommendation and is therefore
barred from de novo review. Accordingly, it is
ORDERED that the Magistrate Judge’
s recommendation is accepted and Plaintiff’
s
Motion for Imposition of ERISA Section 502(c)(1)(B) Penalty is GRANTED. A statutory
penalty of $25.00 per day running from February 9, 2004 is imposed against Defendant
and in favor of Plaintiff herein.
BY THE COURT:

s/Lewis T. Babcock
Lewis T. Babcock, Chief Judge
DATED:

March 14, 2006
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 04-cv-02042-LTB-MEH
NELSON B. PHELPS,
Plaintiff,
vs.
QWEST EMPLOYEES BENEFIT COMMITTEE,
Defendant.
______________________________________________________________________________
ORDER GRANTING MOTION TO COMPEL and
RECOMMENDATION FOR IMPOSITION OF STATUTORY PENALTY
______________________________________________________________________________
Plaintiff has filed a Motion to Compel Discovery Responses and for Imposition of ERISA §
502(c)(1)(B) Penalty (Docket #18) (“Motion to Compel”). This motion has been referred to this
Court by Chief Judge Babcock (Docket #20). The motion has been fully briefed and oral argument
would not materially aid the Court in its resolution. For the reasons stated below, the Court grants
the motion with regard to the request that the Defendant be compelled to provide the Plaintiff with
the discovery responses he seeks and further recommends that the Plaintiff’s request for statutory
penalty also be granted.
I.

Facts
In his Order on Defendant’s Motion for Summary Judgment (Docket #17) (“Summary

Judgment Order”), Chief Judge Babcock sets forth the essential facts of this lawsuit, which this Court
adopts. As a further factual basis for the Motion to Compel, Plaintiff alleges that after entry of the
Summary Judgment Order, on December 5, 2005, Plaintiff’s counsel presented to Defendant’s
counsel, via e-mail and facsimile, a draft motion to compel responses to Plaintiff’s Interrogatory No.
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3 and Document Request No. 2,1 requesting a response from Defendant’s counsel by December 12,
2005. Defendant does not dispute this. Plaintiff further alleges that Defendant did not provide
responses to the requested discovery, nor did Defendant respond whatsoever to Plaintiff’s Rule 7.1a
(D.C.COLO.L.Civ.R.) effort. Again, Defendant does not dispute this. Finally, Plaintiff alleges that
although Defendant initially responded with objections to these two discovery requests, the Summary
Judgment Order made clear that the information and documents requested in the discovery requests
were relevant. Once more, Defendant does not materially dispute this allegation, but alleges that in
lieu of providing responses to the discovery requests, Defendant provided responsive (albeit redacted)
documents even beyond the scope of information sought by the Plaintiff’s discovery requests.
Plaintiff seeks responses to his requests as well as a statutory penalty of $110 per day (calculated
from the date of Plaintiff’s original written request for information which preceded this lawsuit in
January/February 2004).
II.

Discussion
A.

Motion to Compel

The Court is troubled by Defendant’s conduct in two respects. First, Plaintiff appears to have
adhered to this District’s local rules mandating a good-faith effort to confer prior to the filing of
discovery motions, D.C.COLO.L.Civ.R. 7.1(a). Defendant’s counsel acknowledges that Plaintiff
made such an effort on “December 5, 2005, when Plaintiff demanded production by December 12.”
Defendant’s Response to Plaintiff’s Motion to Compel Discovery and for Imposition of Penalty
(Docket #22), at 5. Defendant’s counsel also does not dispute that no communication concerning

1

Plaintiff first propounded these particular requests in January 2005, and Defendant responded
with objections in March 2005.
2
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to the proposed motion to compel was forthcoming. This is obviously contrary to both the spirit and
letter of the mandatory obligation to confer.
Second, Defendant does seriously dispute that it should have responded to the discovery
requests after Plaintiff renewed them in December 2005. Rather, Defendant argues that the Plaintiff
and the Court should accept Defendant’s preferred method of responding to the discovery requests:
providing redacted documents which it contends meet or exceeds the information sought in the
discovery requests. Even had Plaintiff not demanded new responses to these discovery requests,
Defendant was under an obligation to supplement its responses to discovery and provide substantive
information if, after the Summary Judgment Order, it became clear that in his discovery requests,
Plaintiff sought relevant, nonprivileged information. E.g., Price v. Lake Sales Supply R.M., Inc., 510
F.2d 388, 395 (10th Cir. 1974) (“It is quite true that parties are under a continuing duty to supplement
their [discovery] responses.”); Newman v. GHS Osteopathic, Inc., 60 F.3d 153, 156 (3rd Cir. 1995)
(“Under Rule 26(e), a party is under a continuing obligation to supplement its discovery responses.”).
Certainly after the need to supplement was brought to the attention of counsel for Defendant,
Defendant should have recognized its obligation and acted in compliance with the Federal Rules of
Civil Procedure.
The Court believes that in light of the Summary Judgment Order, the information requested
by Plaintiff in Interrogatory No. 3 and Document Request No. 2 is relevant. Defendant has asserted
no privilege permitting it to withhold the documents in whole or in part. Further, the Court believes
that, consistent with the Summary Judgment Order, Defendant’s obligation is to produce documents
that were operative as of the date of Plaintiff’s original (i.e., pre-lawsuit) written request(s), as well
as the currently operative documents if, in the interim, they were amended.
3
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Therefore, that part of Plaintiff’s Motion to Compel which seeks responses to these requests
shall be granted, and Defendant is directed to provide substantive responses and unredacted
responsive documents on or before March 6, 2006.
B.

Statutory Penalty

The Court believes that a statutory penalty of some amount is warranted here. “When
considering whether to impose such penalties, the court can consider (1) bad faith or intentional
conduct of the plan administrator, (2) length of delay, (3) number of requests made, (4) documents
withheld, and (5) prejudice to the participant.”Romero v. Smith Kline Beecham, 309 F.3d 113, 120
(3rd Cir. 2002). Further, the Court is aware that “although an ‘employer’s good faith and the absence
of harm are relevant in deciding whether to award a statutory penalty,’. . . ‘neither [a defendant’s]
good faith nor the absence of actual injury to [the plaintiff] precludes the award of a statutory
penalty.’”Brown v. Aventis Pharmaceuticals, Inc., 341 F.3d 822, 825 (8th Cir. 2003) (quoting
Chestnut v. Montgomery, 307 F.3d 698, 704 (8th Cir. 2002)). Finally, at most, the period of any
penalty should run only from the date that Plaintiff was deprived of the particular information, Cherry
v. Toussaint, 126 Fed. Appx. 496, 497 (2nd Cir. Feb. 11, 2005), or in this case, from February 9,
2004, 30 days after Plaintiff requested the documents.
The factors that the Court believes are relevant here include, in Plaintiff’s favor, (1) the
absolute refusal to provide documents responsive to Plaintiff’s original requests; (2) the two-year
delay from February 2004 to the present; and (3) the fact that three separate requests were made.
The factors in Defendant’s favor are (1) the significance of the documents withheld; and (2) the lack
of any prejudice asserted by Plaintiff occasioned by the delay (as opposed to the prejudice Plaintiff
allegedly suffered by the actual investment decisions made under the plan). Moreover, the Court does
4
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not find bad faith on the part of Defendant. Therefore, the Court recommends that the District Court
impose a statutory penalty of $25.00 per day running from February 9, 2004.
Be advised that all parties shall have ten (10) days after service hereof to serve and file any
written objections in order to obtain reconsideration of this recommendation by the District Judge
to whom this case is assigned. FED. R. CIV. P. 72. The party filing objections must specifically
identify those findings or recommendations to which the objections are being made. The District
Court need not consider frivolous, conclusive or general objections. A party's failure to file such
written objections to proposed findings and recommendations contained in this report may bar the
party from a de novo determination by the District Judge of the proposed findings and
recommendations. United States v. Raddatz, 447 U.S. 667, 676-83 (1980); 28 U.S.C. § 636(b)(1).
Additionally, the failure to file written objections to the proposed findings and recommendations
within ten (10) days after being served with a copy may bar the aggrieved party from appealing the
factual findings of the Magistrate Judge that are accepted or adopted by the District Court. Thomas
v. Arn, 474 U.S. 140, 155 (1985); Moore v. United States, 950 F.2d 656, 659 (10th Cir. 1991);
Niehaus v. Kansas Bar Ass'n, 793 F.2d 1159, 1164 (10th Cir. 1986).
III.

Conclusion
Based upon the foregoing discussion, and the entire record herein, it is hereby:
A.

Ordered that Plaintiff’s Motion to Compel Discovery Responses [Filed
December 12, 2005; Docket #18-1] is granted. Defendant is directed to
provide substantive responses and unredacted responsive documents on or
before March 6, 2006.

B.

Recommended that Plaintiff’s Motion For Imposition of ERISA Section
502(c)(1)(B) Penalty [Filed December 12, 2005; Docket #18-2] be granted
and the District Judge impose a statutory penalty of $25.00 per day running
from February 9, 2004.
5
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Dated at Denver, Colorado, this 23rd day of February, 2006.
BY THE COURT:

s/ Michael E. Hegarty
Michael E. Hegarty
United States Magistrate Judge

6

