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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER, et al,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN, et al,
Defendants.
___________________________________________________________________________
PLAINTIFFS’ RESPONSE IN OPPOSITION To [Docket No. 107]
QWEST’S September 12, 2008 MOTION FOR SUMMARY JUDGMENT
______________________________________________________________________________
Plaintiffs, through their counsel, respectfully submit their brief in opposition to Docket
107, “Qwest’s Motion For Summary Judgment On Plaintiffs’ Second Claim For Relief.” For all
the reasons stated herein, Qwest’s motion should be denied.

I.

LEGAL STANDARD.
Summary judgment is appropriate where the evidence submitted in support of the Motion

shows that there is “no genuine issue as to any material fact” and the moving party is entitled to
judgment as a matter of law. Fed. R. Civ. Proc. 56(c). While “the moving party bears the initial
burden of establishing that there are no genuine issues of material fact, once such a showing is
made, the non-movant must set forth specific facts showing” that there is a genuine issue of
material fact. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Zurich N. Am. v.
Matrix Serv., 426 F.3d 1281, 1287 (10th Cir. 2005).

II.

RESPONSE TO “STATEMENT OF UNDISPUTED MATERIAL FACTS.”
1-2.

Admitted.
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Plaintiffs dispute. Plaintiff Kerber began his employment with Mountain Bell and

he was never employed with Pacific Northwest Bell. (Ex. 1, Kerber Aff. ¶ 1).
4.

Plaintiffs dispute. Plaintiff Kerber was never employed with Pacific Northwest

Bell. (Id.). While Plaintiffs acknowledge the Plan sponsor had various forms of Summary Plan
Descriptions (SPDs) on the shelf, Plaintiffs expressly deny that the SPDs were issued by Plan
sponsor U S WEST to retirees as alleged by Qwest, the successor Plan sponsor. Indeed, the
undisputed evidence is that, prior to and at the time Plaintiffs Kerber and Phelps retired, it was
not the practice within U S WEST to issue persons retiring a copy of the Plan’s SPD. Instead,
the plan sponsor gave the departing employee a brochure description. (Ex. 1, ¶ 4; Ex. 2, Phelps
Aff. ¶ 9). Brochures issued, in lieu of SPDs, to individual and groups of retirees departing under
early retirement offerings during the decade before the December 1989-February 1990 5+5 early
retirement offering did not include a reservation of rights (“ROR”) provisions stating the Plan
sponsor reserved the power to amend or terminate Plan benefits, and those brochures did not
refer the retirees to review a SPD or other Plan document. (Ex. 1 at ¶ 2; Ex. 3 Strizich Aff. ¶ 5).
5.

Plaintiffs dispute. The June 1987 SPD was not issued to Plaintiffs Kerber,

Phelps and Strizich when they retired in February 1990. (Ex. 1 at ¶ 8; Ex. 2 at ¶ 9; Ex. 3 at ¶
11). Furthermore, the ROR set forth in the 1987 SPD not issued to Plaintiffs is both
inconspicuous and ambiguous, and the statement requires a Plan participant to apply “applicable
limitations of the law” in order to fully understand its meaning. (Defts’ Ex. A-13, QL04562).
None of the Plaintiffs have a law degree or formal legal education. (Ex. 1 at ¶ 8; Ex. 2 at ¶ 9;
Ex. 3 at ¶ 11). In lieu of issuing Plaintiffs the June 1987 SPD, the Plan sponsor provided them a
two page brochure. (Ex. 1 at ¶ 9; Ex. 3 at ¶ 12). The ambiguous statement thereon (See Defts’
Ex-30 at Bates QL10050-51), which statement Defendants contend to be a clear ROR, was
specifically downplayed in the Video Conference explanation presented for viewing by all 5+5
-2-
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early retirement recipients. (Ex. 1 at ¶ 11; Ex. 2 at ¶ 10; Ex. 3 at ¶ 14). H. R. Executive
Director Charlie Kamen, speaking on behalf of the U S WEST Employees Benefit Committee
dismissed that ambiguous statement as not intended to be divisive or a below the board type of
thing for the retirees, but as intended to allow “more meaningful” and “more affordable” changes
in the future. (Defts’ Ex. A-33; See also response to Fact No. 8).
6.

Admitted. But, Plaintiffs further state the ROR phrase was discounted before an

audience of thousands of 5+5 early retirees because the phrase was interpreted and explained to
mean it was “not intended to be divisive, it is not intended to be a below the board type of thing”
for the retirees, but that the phrase was there so as to allow “more meaningful” and “more
affordable” changes. (Id.; Ex. 4, Shea Aff. ¶ 7; See also response to Fact No. 8).
7.

Admitted.

8.

Plaintiffs dispute. Plaintiffs agree the Video Conference was made available for

viewing by all 5+5 eligible employees. But, in their brief, Defendants deliberately submit an
incomplete quotation of the relevant colloquy. Defendants do not reveal the full interpretation
and explanation of the ROR appearing on Bates QL10050-51 as given by U S WEST Executive
Director Charles Kamen who was acting on behalf of the U S WEST Employees Benefit
Committee. Here is the full text of the video taped explanation given by Mr. Kamen:
Moderator Don Johnson: Charlie, there is a statement in some of the paperwork that people
received in their packets that’s raised some questions, and that is the statement that says the
company reserves the right to change benefits. There are some people worried about that. Can
you speak to that statement?
H. R. Executive Director Charlie Kamen: Sure. That's typical reservation of rights statement
that appears in virtually every employee benefit plan, not just U S WEST benefit plans, but all
companies' benefit plans. It is not intended to be divisive, it is not intended to be a below the
board type of thing. What it is intended to do though, is it's intended to give the company the
ability to modify the plans as circumstances and conditions change in the future. It's really
intended to make the plans more meaningful and more affordable not only for the employee but
for the company.

-3-

Case 1:07-cv-00644-WDM-KLM

Document 113

Filed 10/01/2008

Page 4 of 26

(See Defts’ Ex. A-33 at 17 mins., 37 secs. through 18 mins, 34 secs; (emphasis added to portion
Defendants omitted).
9.

Plaintiffs dispute. J. Thomas Bouchard, was U S WEST Senior Vice President

and Chief Human Resources Officer and served as Chairman of the U S WEST Employee
Benefits Committee, the named fiduciary for all of the U S WEST employee benefits plans. (Ex.
2 ¶ 8). Mr. Bouchard asked Plaintiff Phelps to accept the “5+5” early retirement offering
because he needed to remove a few Executive Director level management employees, like Mr.
Phelps, from the H.R. Department payroll. (Id.). When Mr. Bouchard spoke, his statements
constituted a fiduciary explanation and interpretation of the terms of the 5+5 early retirement
offering being made to Plaintiff Phelps and the other 5+5 recipients. (Id.).
10.

Admitted, and Plaintiff Phelps further states that during the prior litigation

concerning promised health care benefits, U S WEST produced to Plaintiff Phelps the March 26,
1990 confirmation notices given to 5+5 retirees, including the notice confirming that “You are
entitled to the benefits paid under the Group Life Insurance Program.” (Id. at ¶ 14; Defts’ Ex.
A-38). Thus, at that time, U S WEST stood by its commitment to vest life insurance benefits for
the retirees and there was no need for Plaintiff Phelps to discuss the matter in his 1996 Affidavit
submitted in support of a motion for award of attorney’s fees. (Ex. 2 at ¶ 14).
11.

Admitted.

12.

Admitted and Plaintiffs further state that U S WEST sent another March 26, 1990

dated letter to thousands of 5+5 retirees stating that the U S WEST EBC had determined they
were approved for distribution of service pensions and, furthermore, “You are entitled to the
benefits paid under the Group Life Insurance Program.” (Defts’ Ex. A-38) (emphasis added).
Plaintiffs understand this to mean the life insurance benefits had vested. (Ex. 3 at ¶ 18). That
was the company’s intended message. (Ex. 4 at ¶¶ 10-11).
-4-
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13.

Admitted.

14.

Admitted, and Plaintiffs Kerber, Phelps and Strizich further state that the SPDs

subsequently sent to retirees after they retired conflict with the clear language of the official
notice confirming that Plaintiffs Kerber, Phelps, Strizich and other 5+5 early retirement
recipients were already “entitled” to the benefits paid under the Group Life Insurance Program,
which they understood to be vested or protected benefits. (Ex. 2 at ¶ 18).
15.

Plaintiffs dispute. The Confirmation Statements referred to the plans, not just the

health care plan. Plaintiffs understood the Confirmation Statements to be referring to the health
care plan, the dental plan and the life insurance plan. (Ex. 1 at ¶ 14; Ex. 2 at ¶ 15; Ex. 3 at ¶
19).
16.

Plaintiffs dispute the effective date. Moreover, Plan Amendment 2007-1, as

executed and adopted on June 7, 2007 removed all of the then existing language more favorable
to Eligible Retirees dictating the amount of Plan benefits for their beneficiaries, and that Plan
Amendment 2007-1 is expressly challenged as being void and unenforceable, among other
reasons, because it was made to apply retroactively in violation of the Prior Loss Proviso.
17.

Plaintiffs dispute. Plaintiffs’ Second Claim incorporates by reference allegations

of breaches of fiduciary duty set forth in ¶¶ 34, 66-68 and 72 of the Second Amended Complaint.
18.

Plaintiffs dispute. The Court’s Amended Order of Dismissal speaks for itself.

19.

Plaintiffs dispute. If the Video Conference explanation was untrue (See Defts’

Ex. A-33), then the explanation give to the ROR provision evinces either an intent to deceive or
seriously confuse retirees so that they would believe the ROR provision was nothing they should
be concerned about. (Ex. 2 at ¶ 10). Those representations were not accidentally made. They
were intentionally made so as to induce Plaintiffs to take early retirement and be assured about
their 5+5 benefits, including Plan benefits. (Ex. 4 ¶¶ 10-11).
-5-
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Plaintiffs dispute. Plaintiffs further explained that they accepted the 5+5 early

retirement offering, ended their respective employments, and made their choices as to the form
and manner of service pensions and whether to elect survivor’s pensions for their spouses based
upon their trust and confidence in representations made to them about the benefits they were
entitled to receive. (Ex. 1 at ¶ 12; Ex. 2 at ¶¶ 11-13; Ex. 3 at ¶ 16). In addition, Plaintiffs
Kerber, Phelps and Strizich state that before they submitted the retirement election form, each
discussed with his wife their anticipated life insurance needs and decided not to purchase
replacement coverage taking into account the group life insurance coverage promised by U S
WEST. With the understanding that the expected group policy coverage was an entitlement that
could not be taken away, they did not seek increased coverage from another provider when that
opportunity was then available at a much more affordable rate. (Ex. 1 at ¶ 13; Ex. 2 at ¶ 12; Ex.
3 at ¶ 17).

III.

STATEMENT OF ADDITIONAL UNDISPUTED MATERIAL FACTS. The

following additional undisputed material facts sorely undercut Defendants’ position.
21.

The 5+5 packet given to guide employees in their decisions about whether or not

to accept the early retirement offering refers the employees to examine only two SPDs: 1) the
SPD for the Savings Plan; and 2) the SPD for the Pension Plan; (Defts’ Ex-30 at QL10038; Ex.
4 at ¶ 4). No SPD for the group insurance plan was distributed with the 5+5 packet. (Id. at ¶ 5).
22.

The two page brochure entitled “U S WEST INSURANCE PLANS” (Bates

QL10050-51) distributed in the 5+5 packet to Plaintiff Kerber, Plaintiff Phelps, Plaintiff Strizich
and all others who accepted the 5+5 early retirement offer during December 1989-February 1990
does not constitute a SPD within the meaning of either ERISA Section 102, 29 U.S.C. § 1022 or
the DOL Regulations set forth at 29 C.F.R. § 2520.102-2, 102-3.

-6-
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Plaintiffs contend the brochure’s ROR is ambiguous and leaves at least some

doubt as to whether U S WEST intended to reserve the right to change or terminate benefits to
already retired pensioners, or only the right to make prospective changes for those covered by
the Plan but not yet retired. (Ex. 1 at ¶ 9; Ex. 3 at ¶ 12).
24.

U S WEST issued an official confirmation notice to 5+5 retirees which notice

declared “You are entitled to the benefits paid under the Group Life Insurance Program.” (Ex.
4 ¶ 10; Defts’ Ex. A-38). When issuing this notice, U S WEST intended the retirees to
understand the basic life insurance benefits were guaranteed. (Ex. 4 ¶¶ 8 and 11).
25.

The March 26, 1990 confirmation notice sent by John G. Shea on behalf of the

U S WEST EBC to 5+5 retirees reporting the EBC had granted service pensions and determined
the retirees were entitled to Plan benefits was sent 8 years before the June 1998 Governing Plan
Document was created. Despite the entitlement confirmed in the March 26, 1990 official notice,
the subsequently created 1998 Governing Plan Document and all versions of SPDs issued after
Plaintiffs retired fail to state that Pre-1991 Retirees “are entitled to the benefits under the Group
Life Insurance Plan.”
26.

(Ex. 4 ¶ 10; Ex. 2 ¶ 18).

The 1998 Governing Plan Document incorporates the Group Policy Contract as

part of the “Plan.” (Docket 91-6 at § 1.1 on p. 6 defining “Plan.”; at § 5.1 explaining “Benefits;”
at § 5.2 “payment of benefits shall be in accordance with the Plan and the applicable Contracts”).
The Group Policy Contract requires an amendment signed by both parties to affect a change in
benefits. (Ex. 5, at Bates QL08262). No amendment to the Group Policy Contract was
executed by both parties so as to permit a change in benefits to a flat $10,000 payment. (Ex. 6,
Deft’s resp. doc. request 12; Ex. 2 ¶ 19).

-7-
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ARGUMENT IN OPPOSITION TO DEFENDANTS’ MOTION.
A.

Defendants Oversimplify Plaintiffs’ Second Claim for Relief.

In Their Second Claim for Relief, which also incorporates the factual and legal
allegations set forth in Paragraphs 1 through 80 of the Second Amended Complaint, Plaintiffs
seek relief for a series of breaches of ERISA fiduciary duties. Plaintiffs ask for removal of the
conflicted Plan administrators, appointment of an independent fiduciary, equitable relief as
allowed under ERISA Section 502(a)(3) 1 and notice to the class. To re-cap, Plaintiffs have
alleged and detailed the following fiduciary breaches:`
1.

Making misrepresentations which deceived Pre-1991 Retirees and their beneficiaries,
such as telling them they were “entitled to the benefits paid under the Group Life
Insurance Program” while, if they were not “entitled”, not ever clearing up the error by
properly and timely representing and explaining the risk that their Plan benefits might be
reduced pursuant to a ROR;

2.

Violating the Prior Loss Proviso and short changing hundreds of beneficiaries; and

3.

Not acting in accordance with controlling Plan terms more favorable to the interests of
Eligible Retirees and their beneficiaries.

In their motion, Defendants focus only on the alleged misrepresentations set forth in paragraphs
84 through 86 and contend either Plaintiffs cannot show detrimental reliance or that the Court
has already foreclosed Plaintiffs, by virtue of dismissing their equitable estoppel claims, from
receiving any relief due to any alleged misrepresentations. Contrary to Defendants’ argument,
the Second Claim for Relief is not a ‘repackaging’ of the estoppel claim. This claim is based
upon facts beyond those alleged in support of the estoppel claim. Defendants do not address the
other fiduciary breaches which are set forth in paragraphs 1 through 80 which, together with
1

ERISA Section 502(a)(3), 29 U.S.C. § 1132(a)(3) authorizes a civil action:

“by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice which
violates any provision of this subchapter or the terms of the plan, or (B) to obtain
other appropriate equitable relief (i) to redress such violations or (ii) to enforce
any provisions of this subchapter or the terms of the plan.”
-8-
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allegations of paragraphs 82 through 88, form the Second Claim and Plaintiffs’ basis for seeking
equitable relief, including removal of conflicted Plan fiduciaries.

B.

Defendants Made Actionable Misrepresentations or Omissions.

ERISA imposes fiduciary responsibilities for plan administrators. Among the various
duties that ERISA imposes on fiduciaries of employee benefit plans is a duty of loyalty, under
which a “fiduciary shall discharge his duties with respect to a plan solely in the interest of the
participants and beneficiaries.” ERISA Section 404(a)(1), 29 U.S.C. 1104(a)(1). 2 “As this
section suggests, the duties of an ERISA fiduciary are not limited by that statute’s express
provisions but instead include duties derived from common law trust principles. “[R]ather than
explicitly enumerat[e] all of the. . . duties [of ERISA fiduciaries], Congress invoked the common
law of trusts to define the general scope of their. . . responsibility.” Eddy v. Colonial Life Ins.
Co., 919 F.2d 747, 750 (D.C. Cir. 1990), quoting Cent. States, SE & SW Areas Pension Fund v.
Cent. Transp., Inc., 472 U.S. 559, 570, 105 S.Ct. 2833, 2840 (1985) (citations omitted).
This is not the first case involving breaches of ERISA fiduciary duties related to the
administration of the 5+5 early retirement program. In Farr v. U S WEST Communications, Inc.,
151 F.3d 908 (9th Cir.1998), the appellate court held that the defendant’s failure to explain to the
plaintiffs in either written or verbal communications the potentially negative tax consequences
they might face by choosing to participate in the 5+5 early retirement program was a breach of
the defendant’s fiduciary duties. Id. at 914. Farr involved the same 5+5 early retirement

2

The statutory section further provides that fiduciaries must discharge their duties “(B)
with the care, skill, prudence, and diligence under the circumstances then prevailing that a
prudent man acting in a like capacity and familiar with such matters would use in the conduct of
an enterprise of a like character and with like aims; . . . (D) in accordance with the documents
and instruments governing the plan insofar as such documents and instruments are consistent
with the provisions of this subchapter and subchapter III of this chapter.” ERISA Section
404(a)(1)(B) and (a)(1)(D), 29 U.S.C. § 1104(a)(1)(B) and (a)(1)(D).
-9-
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program extended to Plaintiff Kerber and Plaintiff Phelps in 1990. In Farr, the fiduciary duty
breaches concerned misrepresentations and omissions about the service pension component of
the 5+5 program. Now, litigation centers around the group life insurance benefit component.
With respect to the Second Claim for Relief, there can be no dispute that U S WEST,
acting through EBC Chairman J. Thomas Bouchard, H.R. Executive Director Charles Kamen
and H.R. Executive Director John G. Shea, was clearly a fiduciary for purposes of
communicating with Plan participants. In Varity Corp. v. Howe, 516 U.S. 489, 497-504, 116
S.Ct. 1065, 1071-73, (1996), the Supreme Court held that an employer acted in a fiduciary
capacity when making misrepresentations to its employees about their benefit plan; In re Unisys
Corp. Retiree Med. Benefits “ERISA” Litig., 57 F.3d 1255, 1261 n.10 (3d Cir.1995) (concluding
that conflicting statements give rise to an ERISA action because ERISA plan administrators have
an independent fiduciary obligation “not to misinform employees through material
misrepresentations and incomplete, inconsistent, or contradictory disclosures.” Id. at 1264).
Curiously, Defendants do not base their arguments dismissive of U S WEST’s oral
representations in defense of the June 1987 SPD for the Plan, 3 a document not distributed to
Plaintiffs when they retired. The reason for Defendants’ strategy is quite simple. Defendants
choose not to rely upon the ROR appearing at page 10 in the June 1987 SPD because the ROR is
clearly ambiguous. The ROR states:
PLAN CONTINUANCE
The Company intends to continue the Group Life Insurance Program but reserves the
right to terminate or amend it at any time, subject to applicable limitations of the law or
any applicable collective bargaining agreements.
(Defts; Ex-A-13, Bates QL04562). It is exactly that ROR language which the courts have found
3

The 1987 SPD which Defendants choose not to hang their hats on, states that the
amount of basic life insurance coverage, once the retiree reaches age 70, “will be continued
without further reduction–at no cost to you.” (Defts’ Ex. A-13, Bates QL04556).
- 10 -
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to be ambiguous. In Alexander v. Primerica Holdings, Inc., 967 F.2d 90 (3rd Cir. 1992), the
appellate court declared the following ROR was ambiguous:
American expects to continue this Plan indefinitely, but necessarily reserves the
right to amend, modify, or discontinue the Plan in conformity with applicable
legislation and also subject to any applicable bargaining agreement.
The appellate court noted that “empirical research has demonstrated that a summary not unlike
this one can lead readers to conclude that benefits are for life.” (citing James F. Stratman,
"Contract Disclaimers in ERISA Summary Plan Documents: A Deceptive Practice ?" 10
Indus.Rel.L.J. 350 (1988). Id. at 93. The appellate court remanded the case instructing the
lower court, in interpreting the ambiguous provision, to consider the intent of the plan's sponsor,
the reasonable understanding of the beneficiaries, and past practice. The appellate court stated,
“In this regard, we note that the retirees’ affidavits and documents, if believed by the district
court, are sufficient to show that the Plan promised lifetime irreducible benefits.” Id. at 96.
Instead of defending the ambiguous ROR in the 1987 SPD which SPD Defendants
contend was in effect when Plaintiffs retired, Defendants heavily rely upon the ROR in the
brochure included in the 5+5 packet. But, the brochure perfunctorily describes benefits and is
not a Plan document recognized under either ERISA or DOL regulations. See Palmisano v.
Allina Health Systems, Inc., 190 F.3d 881, 888 (8th Cir.1999) (loose-leaf compilation describing
various benefits was “so lacking in detail” that it could not be deemed an SPD); Louderback v.
Litton Industries, Inc., 504 F.Supp.2d 1145, 1151 (D. Kan. 2007) (company bulletin in the form
of power point presentations or slides is not enough to constitute a SPD); 4 Hicks v. Fleming
Cos., 961 F.2d 537, 541 (5th Cir.1992) (booklet summarizing various benefits did not constitute

4

See Chiles v. Ceridian Corp., 95 F.3d 1505, 1515 (10th Cir.1996). “A summary [plan
description] must be ‘written in a manner calculated to be understood by the average plan
participant, and shall be sufficiently accurate and comprehensive to reasonably apprise such
participants and beneficiaries of their rights and obligations under the plan.’
- 11 -
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an SPD; appropriate test for determining whether a given document is an SPD is whether it
“contains all or substantially all categories of information required under 29 U.S.C. § 1022(b)
and the DOL's regulations at 29 C .F.R. § 2520.102-3 for the type of benefit in question.”).
Clearly, the brochure fails this test and Defendants are not entitled to the protections ERISA
affords to SPDs vis-a-vis oral interpretations and explanations. “If a document is to be afforded
the legal effects of an SPD. . ., that document should be sufficient to constitute an SPD for filing
and qualification purposes”. Hicks, 961 F.3d at 542. There are no reported cases where the
federal courts have held that Plan participants’ rights are limited to the terms of a mere brochure.
This Court should look at the brochure’s ROR provision from the point of view of
retirees and apply principles of contra proferentem, construing the ambiguous language against
the drafter. See Miller v. Monumental Life Insurance Company, 502 F.3d 1245, 1253 (10th Cir.
2007). Plaintiffs contend the brochure’s ROR is ambiguous and leaves at least some doubt as to
whether U S WEST intended either to reserve the right to change or terminate benefits promised
to retirees or to reserve the right to make prospective changes for those eligible for Plan benefits
but not yet retired. The contemporaneous explanation and interpretation given by U S WEST’s
Director of Benefits is the best evidence of the plan sponsor’s understanding and intent of the
ROR. That presentation was made specifically to assure the 5+5 retirees that their promised
benefits would not be taken away; it was the intent of the corporation to guarantee benefits for
persons leaving employment under that early retirement offering. (Ex. 4 at ¶¶ 8 and 11).
Plaintiffs state the Video Conference explanation about the ROR was either intended to
fully defuse any retiree’s concerns about the ROR or evinces an intent to confuse or deceive on
U S WEST’s part, since there was a very positive spin given to the ROR. (Ex. 1 at ¶ 11; Ex. 2
at ¶ 10; Ex. 3 at ¶ 14).

Reducing free coverage under the Plan to a flat $10,000 does not in any

stretch of the imagination make the Plan more meaningful and/or more affordable for retirees.
- 12 -
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Either Mr. Kamen’s Video Conference explanation about the brochure’s ROR or Mr.
Bouchard’s explanation about promised 5+5 benefits, if proven by Qwest Defendants to be
incorrect explanations, would lead a reasonable employee into making an inadequately informed
retirement decision. If, indeed, U S WEST believe there was a ROR provision potentially
jeopardizing Plan benefits for 5+5 recipients, that was not adequately explained in the Video
Conference presentation. Thus, U S WEST’s failure to clarify material information about the
ROR was a breach of fiduciary duty. In re Unisys, 57 F.3d at 1265 n. 15.
Moreover, it is undisputed that the predecessor fiduciary’s actions included sending an
official confirmation notice in March 1990, stating that the EBC had determined 5+5 participants
to be entitled to Plan benefits as a component of the “5 + 5” early retirement program. Although
Defendants may, now, contend the Video Conference explanation, EBC Chairman Bouchard’s
explanation and the March 1990 confirmation notice conflict with the brochure’s ROR
statement, those explanations and the official confirmation notice cannot be ignored.
Even before the 5+5 early retirement offering, U S WEST’s practice was not to provide
departing workers with SPDs for the group life insurance plan. (Ex. 1 at ¶ 4; Ex. 2 at ¶ 9; Ex. 3
at ¶ 7; Ex. 4 at ¶ 2). Instead of providing an SPD, the company gave the departing workers a
brochure entitled “Family Protection Plan” or “Family Protection Benefits” and there was no
mention of any ROR. (Id). Those brochures were the only purported ERISA plan documents
given to departing employees in the years before the 5+5 early retirement offering. The Court
should give words their common and ordinary meaning, as a reasonable person in the position of
the plan participant would have understood them. Chiles v. Ceridian Corp., 95 F.3d 1505, 1511
(10th Cir. 1996). If language is susceptible to more than one reasonable interpretation, then it
will be found to be ambiguous. Stendardo v. Federal Nat’l Mortgage Ass’n, 991 F.2d 1089,
1094 (3d Cir. 1993).
- 13 -
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Plaintiffs contend that members of the Qwest EBC, the successor fiduciary, should be
charged with knowledge of the predecessor fiduciary’s decisions, explanations and actions. Yet,
the seriously conflicted members of the successor Qwest EBC do not continue to honor U S
WEST EBC’s decisions with respect to Pre-1991 Retirees.
In addition, if the Plan benefits were not, in fact, vested or an entitlement for the Pre1991 Retirees, Qwest fiduciary/plan administrators exacerbated the situation by negligently
allowing confirmation notices to be sent four successive years to thousands of Plan participants.
Certainly, those confirmation notices were meant to reassure Pre-1991 Retirees about their Plan
benefits. See Adams v. Freedom Forge Corp., 204 F.3d 475, 492 (3d Cir.2000) (recognizing
breach of fiduciary duty where there were misrepresentations that would confuse a reasonable
beneficiary about his or her benefits).
Defendants misplace reliance on Sprague v. General Motors Corp., 133 F.3d 388 (6th Cir.
1998 en banc) for their argument there was no breach of fiduciary duty. Sprague is easily
distinguished. The Sprague court was only asked to consider plan documents distributed to the
retirees and noted that “[o]ther than the plan documents, GM made no representations to the
general retirees.” Id. at 405 n. 14. The court further opined that “had GM on its own initiative
provided misleading information about the future of the plan. . . a different case would have been
presented.” Id. at 406. In this very different case, U S WEST failed to give departing workers a
Plan SPD. U S WEST chose to speak out specifically about the ROR provision and made a
Video Conference recording available for thousands of employees to view and digest when
making their decisions to take the 5+5 early retirement. In so doing, U S WEST put on a
positive spin and grossly misrepresented what a ROR provision truly means. Indeed, the Sixth
Circuit has held that a breach of fiduciary duty claim was made out where a company - both of
its own accord and in response to specific employee inquiries - misrepresented to employees that
- 14 -
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a ROR clause in the plan did not allow retirement benefits to be changed when the legal effect of
the clause was precisely the opposite.

James v. Pirelli, 305 F.3d 439, 455-56 (6th Cir. 2002).

Defendants cite Vallone v. CNA Financial Corp., 375 F.3d 623 (7th Cir. 2004), for the
proposition that “the lack of a specific warning that welfare benefits are terminable would not
alone create a breach of fiduciary,” but that case is inapposite. Again, in Vallone the court noted
that “plaintiffs have pointed to no false statements about whether the HCA benefit could be
terminated. . . ” Id. at 639. Here, Plaintiffs have pointed out the false statements. Furthermore,
in light of U S WEST’s Video Conference explaining, interpreting and seriously downplaying
the ROR, Plaintiffs could reasonably ignore the provision.
Defendants continue in their legal brief by citing a handful of cases, all of which concern
either health care benefits or disability benefits, and the tension arising when there are durational
language representations that the benefits are provided for “lifetime” while at the same time
there is a clearly stated ROR clause in plan documents. (Defts’ Brief at pp. 12-15) 5 In each of
those cases the SPD and plan document given to the departing employees accurately told the
plaintiffs that the plan sponsor retained the right to change or even discontinue the benefit plan.
None of those cases involved a standardized widely distributed representation about the
employer-plan sponsor’s understanding and interpretation of the ROR provision. And, in none
of those cases did the employer-plan sponsor deliberately downplay the potential impact of the
ROR, as done in this case by U S WEST. Moreover, it was significant that U S WEST
represented that the 5+5 retirees were “entitled” to the single non-reoccurring life insurance
benefit payment. This is not durational language. It was a carefully chosen word consistent with
5

Frahm v. Equitable Life Assur. Soc. of U.S., 137 F.3d 955 (7th Cir. 1998); Balestracci v.
NSTAR Elec. & Gas Corp., 449 F.3d 224 (1st Cir. 2006); Robinson v. Sheet Metal Works’ Nat.
Pension Fund, Plan A, 441 F.Supp. 2d 405 (D. Conn. 2006), aff’d in part, appeal dismissed in
part, 515 F.3d 93 (2d Cir. 2008); Jenson v. SIPCo, Inc., 38 F.3d 945, 952 (8th Cir. 1994);
Richmond v. NCR Corp., 227 F. Supp. 2d 802, 815 (S.D. Ohio 2002).
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vesting. In re New Valley Corp., 89 F.3d 143, 151-52 (3rd Cir. 1996) (language that a benefit
“will be paid” was consistent with vesting). The company didn’t use the word “eligible.”
The use of the word “entitled” in the official notice sent out on March 26, 1990
was deliberative. This letter was prepared with the approval of in-house legal
counsel and Senior Executive Officers including members of the EBC. The intent
of the notice was to impress upon the recipient that the promised life insurance
benefits had become vested.
(Ex. 4, Shea Aff. at ¶11) (emphasis added).

C.

Kerber and Phelps Reasonably Relied on Misrepresentations and Omissions.

To be clear, Plaintiffs state that when U S WEST explained their benefits to them and
was dismissive of the ROR set forth in the 5+5 brochure, Plaintiffs believed they were being told
the truth. It is Qwest Defendants saying those representations when made were wrong, now,
designating them to be misrepresentations.
If the Court does not issue orders and declare, as part of the First Claim for Relief, that
Plaintiffs Kerber, Phelps, Strizich and 3,850 early retirement recipients are entitled to the Plan
benefit component of the “5 + 5” early retirement program, then, they ask the Court consider that
they were deceived and that there has been a long-standing failure of Plan administrators to
correct the wrong and adequately explain the retirees’ rights and their risk of losing their life
insurance benefits. Plaintiffs contend those omissions, together with the other alleged
misinformation (e.g., 2001-2004 confirmation statements sent out to Pre-1991 Retirees) and
other specified breaches of fiduciary duty should be taken into account when the Court grants an
appropriate equitable remedy.
Plaintiffs’ affidavits present the harm to themselves and their spouses. (Ex. 1, ¶¶ 12-13;
Ex. 2 ¶¶ 11-13; Ex. 3 ¶ 16-17). Plaintiffs discussed with their spouses the coverage under the
U S WEST group life insurance and they gave up an opportunity to accommodate their estate
planning and insurance needs through an independent insurance carrier because of their
- 16 -
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reasonable reliance on U S WEST’s representations. In addition, they made choices about the
form of pension payment and survivor’s options in reasonable reliance on U S WEST
representations about the life insurance. It is too late to either make a different pension selection
or life insurance arrangements. For these reasons, the Court should conclude that Plaintiffs have
shown harm and detrimental reliance. Curcio v. John Hancock Mut. Life Ins. Co., 33 F.3d 226,
237 (3rd Cir. 1994) (ruling that “giving up an opportunity to accommodate their insurance needs
through an independent insurance carrier” to be detrimental reliance).
The facts show extraordinary circumstances as Plaintiffs Kerber, Phelps, Strizich and
numerous other 5+5 retirees were being enticed to end their employment careers early and accept
promised benefits. They were especially vulnerable due to the importance of the choices they
had to make - whether to accept the pension payment in a lump sum fashion or select a monthly
annuity and whether to select a survivor’s annuity factoring in the promised life insurance.
Plaintiffs can prove that numerous others have been harmed by the breaches of ERISA
fiduciary duties encompassed within Plaintiffs’ Second Claim for Relief. For example, as
alleged in the Second Amended Complaint ( SAC) ¶ 10, Sharon Strizich, deceased spouse of
Plaintiff Samuel G. Strizich, was a Pre-1991 Retiree and she retired as of February 28, 1990.
She, too, was a “5 + 5” early retirement recipient, one of the 3,850 persons U S WEST told were
entitled to the Plan benefits. Yet, after she died in March 2007, Plan fiduciaries/administrators
paid Mr. Strizich only $10,000 in basic life insurance benefits, a clear breach of the past
fiduciary’s commitment to Sharon Strizich. (Ex. 3 at ¶ 2). This is one reason Plaintiffs seek
removal of Plan fiduciaries/administrators.
On page 16 of their memorandum brief Defendants cite four appellate cases for the
proposition that a person cannot rely upon oral statements when the person has a SPD disclosing
the truth. Bowerman v. Wal-Mart Stores, Inc., 226 F.3d 574, 588 (7th Cir. 2000); Crosby v.
- 17 -
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Rohm & Haas Co., 480 F.3d 423, 431 (6th Cir. 2007); Mello v. Sara Lee Corp., 431 F.3d 440,
447-48 (5th Cir. 2005); In re Unisys Corp. Retiree Med. Benefit ERISA Lit., 58 F.3d 896, 907 (3rd
Cir. 1995). However, in this case the departing U S WEST employees did not receive a SPD
and U S WEST decided to provide guidance via the brochure and Video Conference.
Plaintiffs agree with Defendants’ reliance on Livick v. The Gillette Co., 524 F.3d 24 (1st
Cir. 2008) wherein the appellate court opined that “a plan beneficiary might reasonably rely on
an informal statement interpreting an ambiguous plan provision. . .” Bowerman v. Wal-Mart
Stores, Inc., 226 F.3d 574, 588-90 (7th Cir. 2000) (upholding plaintiff’s claim where the plan’s
written policy was ambiguous and the plan participant was further misled by statements of the
plan’s agents). Here, Plaintiffs contend the Plan brochure’s ROR was ambiguous and the
official clarification given by Mr. Kamen in the Video Conference was completely disarming of
the ROR. Moreover, the ROR set forth in the existing June 1987 SPD is clearly ambiguous.
(Defts’ Ex. A-13, QL04562). Alexander v. Primerica Holdings, Inc., 967 F.2d 90, 93 (3rd Cir.
1992). Under these circumstances, Plaintiffs should not be barred as a matter of law from
claiming they reasonably relied on oral statements.

D.

Reliance Is Not a Factor for Other Breaches of Fiduciary Duties.

It is not necessary to show reliance to get appropriate equitable relief with respect to the
other breaches of fiduciary duty subsumed in Plaintiffs’ Second Claim for Relief. Courts have
recognized that under § 1132(a)(3), a plan participant or beneficiary may have Article III
standing to obtain injunctive relief related to violations of ERISA's fiduciary duty requirements
without a showing of individual harm. See Central States SE. & SW. Areas Health & Welfare
Funds v. Merck-Medco Managed Care, LLC, 433 F.3d 181, 199-200 (2d Cir.2005); Horvath v.
Keystone Health Plan East, Inc., 333 F.3d 450, 456 (3d Cir.2003). The Horvath court explained
that because the disclosure requirements and fiduciary duties contained in ERISA create certain
- 18 -
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rights, including the right to receive information and have defendant act as a fiduciary, plaintiffs
need not demonstrate actual harm in order to have standing to seek injunctive relief. Horvath,
333 F.3d at 456 (citing Gillis v. Hoechst Celanese Corp., 4 F.3d 1137, 1148 (3d Cir.1993)
(finding “ERISA does not require that harm be shown before a plan participant is entitled to an
injunction ordering the plan administrator to comply with ERISA's reporting and disclosure
requirements”). See also Shaver v. Operating Eng. Local 428 Pension Trust Fund, 332 F.3d.
1198, 1203 (9th Cir. 2003) (holding that plan administrators’s failure to have records of expenses
listed on Form 5500, Schedule C gave rise to a breach of fiduciary duty claim and since the plan
participant was seeking “purely equitable” relief – removal of the fiduciaries or an order
requiring adequate record keeping in the future, either of which is permitted under 29 U.S.C. §
1109(a), and not monetary damages – the plan participant was not required to show any loss to
the plan as a result of the alleged violation).

E.

Plaintiffs Kerber and Phelps are Entitled to the Relief Sought in the Second
Claim.

Plaintiffs on behalf of themselves and the proposed class of Pre-1991 Retirees and their
beneficiaries, ask this Court to declare Plan fiduciaries/administrators breached their ERISA
fiduciary duties under ERISA Section 404(A)(1), 29 U.S.C. § 1104(a)(1), to act in the best
interest of Plan participants and their beneficiaries, and to order appropriate equitable relief,
including removal of conflicted Plan fiduciaries/administrators, appointment of an independent
fiduciary and notice to the proposed class. (SAC at ¶¶s 74, 80, 88 and Prayer at ¶ H).
1.

Removal of Conflicted Plan Fiduciaries is an Appropriate Remedy.

ERISA provides that “[a]ny person who is a fiduciary with respect to [a covered
employee benefit] plan who breaches any of the responsibilities, obligations, or duties imposed
upon fiduciaries by this title ... shall be subject to such other equitable or remedial relief as the
- 19 -
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court may deem appropriate, including removal of such fiduciary.” ERISA Section 409(a), 29
U.S.C. § 1109(a). The accompanying legislative history expressly contemplated that such
“other equitable or remedial relief” would include removal. “It is expected that a fiduciary ...
may be removed for repeated or substantial violations of his responsibilities and that upon
removal the court may, in its discretion, appoint someone to serve until a fiduciary is properly
chosen in accordance with the plan.” S. Rep. No. 383, 93d Cong., 2d Sess., reprinted in 1974
U.S. Code Cong. & Ad. News 4890, 4989.
This Court is already familiar with the briefing and evidence concerning Dockets 65-66,
Plaintiffs’ Motion for a Summary Judgment filed on April 1, 2008 which motion addresses
Defendants’ violation of the Plan’s “Prior Loss Proviso” and the failure of plan fiduciaries to
administer the Plan in accordance with the most favorable terms which coexisted and conflicted
with Plan Amendment 2006-1. Without repeating everything, Plaintiffs incorporate herein their
claims, arguments and evidence associated with that motion for summary judgment. Proof of
those ERISA violations supports Plaintiffs’ claims of breach of ERISA fiduciary duty.
As argued in Docket 99, at pp. 18-19, the Group Policy was never amended and the
Contract, which is expressly made part of the Plan, states there can be no changes to benefits
absent a properly executed amendment. Plan administrators did not comply with the Contract
terms, another breach of fiduciary duty which requires no evidence of reliance on the part of
Plan beneficiaries.

Plan fiduciaries have engaged in additional wrongdoing when

administering Plan Amendment 2007-1 executed on June 7, 2007 and retroactively applied to
January 1, 2007. Plan Amendment 2007-1 is directed at all Eligible Retirees. (Docket 98-2,
Bates QL06597, stating “Effective January 1, 2007, with respect to all Eligible Retirees
(including but not limited to, . . . the Basic Life Coverage is a $10,000 Benefit). The 1998
Governing Plan Document defines Eligible Retirees to include “Retired Employees whose
- 20 -
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service or disability pension commenced before January 1, 1987 and who receive Grandfathered
Benefits.” (Docket 91-6 at Bates QL00010, Section 2.2(d). The Plan forbids discrimination and
favoritism treatment of Plan participants. (Id. at Bates QL00026, Section 8.6 stating “[Plan
fiduciaries] shall apply the provisions of the Plan in a uniform and non-discriminatory manner so
that all persons similarly situated shall be treated alike.”). In Interrogatory No. 15, Plaintiffs
asked Defendants to identify all Eligible Retirees “whose basic life insurance has not been
reduced or will not be reduced by virtue of the Plan amendments intended to reduce Plan
benefits to a flat $10,000”, and Defendants responded as follows: “First, approximately 17
management retirees whose service or disability pensions commenced before January 1, 1987 are
currently eligible for “Grandfathered Benefits” as referenced in Plan Section 2.2(d) and related
provisions of the Plan.” In other words, special treatment has been carved out for at least 17
Eligible Retirees. (Ex. 6, Defts’ resp. Interrog. 15 ).

That’s favoritism prohibited by Plan terms

and a violation of ERISA Section 404(a)(1)(D), 29 U.S.C. § 1104(a)(1)(D). See also, Gaither v.
Aetna Life Ins. Co., 394 F.3d 792, 808 n.6 (10th Cir. 2004) (a fiduciary must be impartial).
On top of all the previously discussed ERISA fiduciary violations, at least one member of
the Qwest EBC, the named fiduciary, has displayed in this litigation just how severely conflicted
he is when trying to serve two masters. Qwest EBC member Erik Ammidown states that “if
plaintiffs prevail in their efforts to invalidate the 2005 Amendment in its entirety, Qwest would
need to consider. . . eliminating all life insurance benefits for such retirees. . .” (Docket 86-12 at
¶ 8). Mr. Ammidown serves as member of the Qwest EBC, a named fiduciary role and as
member of the Qwest Plan Design Committee, a plan sponsor role. Mr. Ammidown has chosen
to act as an adversary as he took to the bully pulpit and threatened Plaintiffs and putative class.
As recently suggested by the United States Supreme Court in Metropolitan Life
Insurance Co. v. Glenn, 128 S.Ct. 2343 (2008), plan sponsors should minimize such conflicts by
- 21 -
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separating and isolating personnel that serve their benefit plan administration. Qwest should not
have the same individuals (i.e., Erik Ammidown and Felicity O’Herron) who serve as employer
representative in its plan sponsor capacity also serve in the capacity of plan administrator or plan
fiduciary. Mr. Ammidown is the quintessential example of why employers should take active
steps to prevent a conflict of interest, for example, “by walling off claims administrators from
those interested in firm finances.” Id. at 2351.
An appropriate remedy would be for the Court to order Qwest to assign fiduciary tasks to
persons who are not at all involved in a plan sponsor capacity, such as the duties carried out by
Qwest Plan Design Committee. The Plan fiduciary should be a person with a single eye towards
the interests of Plan participants and beneficiaries. “There is no balancing of interests; ERISA
commands undivided loyalty to the plan participants.” McGraw v. Prudential Ins. Co of
America, 137 F.3d 1253, 1263 (10th Cir. 1998) (citation omitted). The Plan fiduciary cannot be a
person with loyalties directed at achieving corporate profit at the expense of the very Plan
participants and beneficiaries whose best interests he should be looking out for. See NLRB v.
Amax Coal Co., 453 U.S. 322, 329-330, 101 S.Ct. 2789, 2794-2795 (1981) (“To deter the trustee
from all temptation and to prevent any possible injury to the beneficiary, the rule against a
trustee dividing his loyalties must be enforced with ‘uncompromising rigidity.’ (citation
omitted). A fiduciary cannot contend ‘that, although he had conflicting interests, he served his
masters equally well or that his primary loyalty was not weakened by the pull of his secondary
one’ ”). See also G. Bogert & G. Bogert, Law of Trusts and Trustees §§ 121, 543 (rev.2d
ed.1993).
In view of the laundry list of proven ERISA breaches of fiduciary duties carried out by
members of the Qwest EBC, coupled with Mr. Ammidown’s most recent threat to the U S
WEST/Qwest retiree community, this Court should grant Plaintiffs appropriate equitable relief
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and order the appointment of an independent fiduciary. At the very least, Qwest should be
ordered to remove conflicted fiduciaries - Erik Ammidown and Felicity O’Herron - and provide
suitable replacements to serve the Plan and its participants and beneficiaries.
Plan fiduciaries’ misconduct cannot be characterized at trivial or minor errors in their
attempt to manage the Plan and comply with a complicated statutory scheme. Rather their
actions, especially the recent threat made by Mr. Ammidown, are substantial violations of
ERISA fiduciary duties. Removal is appropriate where fiduciaries “have engaged in repeated or
substantial violations of their fiduciary duties.” Faircloth v. Lundy Packing Co., 91 F.3d 648,
659 n. 6 (4th Cir.1996); see also Reich v. Lancaster, 55 F.3d 1034, 1054 (5th Cir.1995)
(affirming removal of fiduciaries because of their “significant violations of their ERISA
fiduciary duties”); Restatement (Second) of Trusts § 107 cmt. b (providing as grounds for
removal, inter alia, “the commission of a serious breach of trust”).
2.

An Order Forbidding Qwest From Exercising Rights Under the ROR
Clause and Requiring Qwest To Pay Life Insurance Benefits to Pre1991 Retirees at Pre-Reduction Levels is an Appropriate Remedy.

Since U S WEST explained and severely downplayed the ROR provision set forth in the
brochure (Bates QL10500-51) that went with the 5+5 packet distributed to Plaintiff Kerber,
Plaintiff Phelps, Plaintiff Strizich and the putative class, an appropriate equitable remedy would
be to prohibit Qwest from exercising rights under the ROR provision. After all, U S WEST
chose to explain and interpret the brochure’s ROR provision as something innocent in order to
get the maximum number of eligible managers to accept the 5+5 early retirement offering. The
management workers were told this and nothing else about the ROR:
“. . . not intended to be divisive, it is not intended to be a below the board type of
thing. . . It's really intended to make the plans more meaningful and more
affordable not only for the employee but for the company.
(Response to Undisputed Fact No. 8, supra) (emphasis added). Plaintiffs’ requested remedy is
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not an extraordinary remedy under the circumstances, especially when the Court considers there
was a subsequent confirmation notice sent out telling retirees they were “entitled” to the Plan
benefits, as well as four successive years of confirmation notices sent by Qwest telling Pre-1991
Retirees they were excluded from the operation of the ROR clause. Cirulis v. Unum Corp., 321
F.2d 1010 (10th Cir. 2003) lends support for such a remedy. Therein, the court held that an
undisclosed non-solicitation provision could not be enforced. While the Plan’s SPD was not
disclosed, the brochure’s ROR clause was discussed during the Video Conference presentation,
and portrayed as something innocuous, nothing to be worried about. Certainly, this was
misleading information about the future of the Plan. Since U S WEST chose to speak out about
the ROR, the company should have put 5+5 retirees on notice that the ROR could prove to be
divisive and something negative, so that the retirees could take appropriate action and protect
their beneficiaries. But, U S WEST did not think the ROR provision applied to the 5+5 retirees
and that’s the message the retirees received. Qwest should not be allowed to benefit at the
expense of the Pre-1991 Retirees.
Defendants’ argument concerning Callery v. U.S. Life Ins. Co. in City of New York, 392
F.3d 401 (10th Cir. 2004), is inapposite. Therein, plaintiff’s deceased husband had not been
enrolled in the life insurance plan and plaintiff was denied her requested remedy - the face value
of the lost insurance. But, the appellate court proclaimed plaintiff has a remedy under ERISA;
under § 502(a)(3) she is entitled to “appropriate equitable relief.” (Id. at 407) (emphasis
original). Likewise, in this case Plaintiffs have a remedy under ERISA Section 502(a)(3). They
may obtain an equitable remedy in the form of being restored to their original position as
proclaimed in the March 26, 1990 confirmations with full entitlement to the promised life
insurance benefits. See Downie v. Independent Drivers Ass'n Pension Plan, 934 F.2d 1168,
1170-71 (10th Cir.1991), wherein the court used its equitable powers to restore the parties to
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their original positions in order to affect the beneficiary's ability to receive future payments.
Similarly, Defendants misapply the ruling in Armschwand v. Spherion Corp., 505 F.3d
342, 348 (5th Cir. 2007), cert. denied, 128 S.Ct. 2995 (2008), where the surviving spouse was
denied plan benefits because the deceased husband was not eligible for the life insurance benefits
since he did not meet the policy’s ‘Active Work Rule.’ The appropriate remedy was to refund
premium payments. In contrast, Plaintiffs in this case are not just eligible for the basic life
insurance benefits but squarely entitled to have the one time payment made to their beneficiaries.
Since Plan sponsor U S WEST intended to vest life insurance benefits, certainly, for
those who retired under the 5+5 early retirement offering, the Court may reform the Plan so that
it properly reflects Plaintiffs’ entitlement as confirmed by the March 26, 1990 official notice.
Gorman v. Carpenters’ & Millwrights’ Health Benefit Trust Fund, 410 F.3d 1194, 1201-02 (10th
Cir. 2005). The Court should also direct there be notice sent to the putative class.

V.

CONCLUSION and REQUEST FOR ORAL ARGUMENT HEARING
For all the foregoing reasons, the Court should deny Docket 107, Qwest’s Motion for

Summary Judgment on Plaintiffs’ Second Claim for Relief” filed September 12, 2008. Due to
the importance of the issues, the complexity of the case and the unique legal arguments posed by
both sides, an oral argument hearing may be useful to the Court and is requested.
DATED this 1st day of October, 2008.

s/ Curtis L. Kennedy
Curtis L. Kennedy
8405 East Princeton Avenue
Denver, CO 80237-1741
Telephone: 303-770-0440
Facsimile: 303-843-0360
e-mail CurtisLKennedy@aol.com
ATTORNEY FOR PLAINTIFFS
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CERTIFICATE OF SERVICE
I hereby certify that on the 1st day of October, 2008, a true and correct copy of the above
and foregoing document, together with Exhibits 1-6, was electronically filed with the Clerk of
the Court using the CM/ECF system. I also certified that on this 1st day of October, 2008, a true
and correct copy of the above and foregoing document, together with Exhibits 1-6, was delivered
to Qwest Defendants’ counsel of record via email as follows:

Christopher J. Koenigs, Esq.
Michael B. Carroll, Esq.
SHERMAN & HOWARD, L.L.C.
633 17th Street, Suite 3000
Denver, CO 80202
Tele: 303-299-8458
Fax: 303-298-0940
ckoenigs@shermanhoward.com (Chris Koenigs, Esq.)
mcarroll@shermanhoward.com (Michael Carroll, Esq.)
Counsel for Qwest Defendants
Also, copy of the same was delivered via email to all Named Plaintiffs.
Edward J. Kerber
33302 Neacoxie Lane
Warrenton, OR 97146
EJKMAK@aol.com (Edward J. Kerber)

Nancy A. Meister
12400 48th Ave., N.
Plymouth, MN 55442-2008
dnmeister@comcast.net (Nancy A. Meister)

Nelson B. Phelps
1500 So. Macon St.
Aurora, CO 80012-5141
nbphelps@woldnet.att.net (Nelson B. Phelps)

Thomas J. Ingemann, Jr.
955 Ford Road
Newport, MN 55055-1515
tingemann@comcast.net (Thomas Ingemann)

Joanne West
10172 South Miner Drive
South Jordan, UT 84095-2421
bikenbabe@Qwest.net (Joanne West)

Marty A. Lensink
1309 Campbell Ave.
Prescott, AZ 86301-1503
martylensink@hotmail.com (Marty Lensink)

Samuel G. Strizich
27605 N. 61st Place
Scottsdale, AZ 85262-6741
Tele: 480-515-3516
Cell: 602-620-3118
sams4fishing@cox.net (Sam Strizich)
/s Curtis L. Kennedy
Curtis L. Kennedy
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER,
NELSON B. PHELPS,
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN,
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
______________________________________________________________________
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER,
NELSON B. PHELPS,
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN,
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
______________________________________________________________________
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER,
NELSON B. PHELPS,
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN,
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
______________________________________________________________________
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-00644-WDM-KLM
EDWARD J. KERBER,
NELSON B. PHELPS,
JOANNE WEST,
NANCY A. MEISTER,
THOMAS J. INGEMANN, JR.,
MARTHA A. LENSINK,
SAMUEL G. STRIZICH,
Individually, and as Representative of plan participants
and plan beneficiaries of the QWEST GROUP LIFE INSURANCE PLAN,
Plaintiffs,
vs.
QWEST GROUP LIFE INSURANCE PLAN,
QWEST EMPLOYEES BENEFIT COMMITTEE,
QWEST PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC.,

Defendants.
______________________________________________________________________
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-CV-00644-WDM-KLM
EDWARD 1. KERBER, etaZ.,
Plaintiffs,
vs.

QWEST GROUP LIFE INSURANCE PLAN, et at.,
Defendants.

DEFENDANTS' RESPONSE TO PLAINTIFFS' SECOND SET
OF INTERROGATORIES AND SECOND REQUEST FOR
PRODUCTION OF DOCUMENTS
Defendants Qwest Group Life Insurance Plan (the "Plan"), Qwest Employee
Benefits Committee, Qwest Plan Design Committee, and Qwest Communications

International Inc. (collectively, "Qwest") submit this response ("Response") to Plaintiffs'
Second Set of Interrogatories and Second Request for Production of Documents dated
July 30, 2008 ("Plaintiffs' Requests").

GENERA OBJECTIONS
1. Qwest objects to Plaintiffs' Requests insofar as they purport to require Qwest

to divulge confidential or privileged attorney-client communications, any attorney work
product, or any other information privileged from discovery.

2. Qwest objects to the Definitions and Instrctions contained in Plaintiffs'
Requests to the extent they purport to impose any requirements that are broader or more
burdensome than those imposed by the Federal Rules of Civil Procedure (the "Rules").
Qwest specifically objects to the definitions of the words or phrases "Qwest," "EBC,"

"identify," "related to," "Plan," and "1998 Governing Plan Document" contained in
Plaintiffs' Requests as being overly broad, vague, ambiguous and unduly burdensome.
Qwest wil use in this Response the definitions of the words or phrases "Qwest," "Plan,"
and "1998 Plan Document" contained in Defendants' First Set of Discovery Requests to
Plaintiff. Qwest wil also use in this Response the standard definitions, or the defiitions
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expressly provided in this Response, of all other words and phrases. Qwest also specifically

objects to numbered items 2 and 3 from the Definitions and Instrctions contained in
Plaintiffs' Requests on the grounds that those purported instrctions are overly broad,

vague, ambiguous, unduly burdensome and inconsistent with the Rules. Qwest further
objects to numbered item 2 from the Definitions and Instrctions contained in Plaintiffs'
Requests on the grounds that providing a privilege log concerning documents created after
plaintiffs fied this action on March 30, 2007 would be overly broad, unduly burdensome
and not reasonably calculated to lead to the discovery of admissible evidence. Qwest also
objects to providing a privilege log coverig documents created on or before March 30,
24, 2008 objection to providing any
privilege log to Qwest, and (2) agree with Qwest regarding the timing and general format
for an exchange of privilege logs.
2007 unless and until plaintiffs (1) withdraw their April

3. In responding to Plaintiffs' Requests, Qwest does not concede the relevancy

or materiality of any request. Rather, Qwests responses to Plaintiffs' Requests are made
expressly subject to, and without in any way waiving or intending to waive, any question or
objection as to the competency, relevancy or admissibility as evidence of the information

provided in any response.

RESPONSES TO INTERROGATORIES
Interrogatory No. 14:

For each interrogatory herein, identifY the interrogatory by number and give the

name of the person(s) who assisted, answered and responded to the same; Provide
separately, by interrogatory number, the following information:
a. The person's full name, current or last known home address and

telephone number, current or last known business address and
telephone number, current employer, current position or job title and
relationship to Defendant(s), including, but not limited to, any

employment positions or job titles held for that period of time at
which this discovery is directed, location of employment and, if
applicable, date of termination or separation of employment with
Defendant(s); and

b. A summary of the nature of the consultation or of the information
and assistance provided, in connection with answering these

interrogatories.

2
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Response:
Qwest objects to this interrogatory on the grounds that it expressly seeks

information protected by the attorney-client privilege and by the work product doctrine.
Qwest further objects to this interrogatory on the grounds that it seeks information that is
neither relevant nor reasonably calculated to lead to the discovery of admissible evidence.
Subject to these objections and its General Objections, Qwest wil provide the names of

the individuals who provided information used in responding to the interrogatories
contained in Plaintiffs' Requests. Qwests General Objections, and Qwests specific
objections to this inten'ogatory as stated above, apply to this interrogatory's request for
any information other than that provided below.

Qwest s outside counsel Michael Carroll drafted the written responses to the

interrogatories with assistance on all interrogatories from Qwests in-house counseL. In
drafting the responses, such counsel used information from documents, from their own
knowledge, from discovery and investigation of this matter, and with regard to the
following interrogatories they also used the following sources of information: Brian

Steele assisted with the response to Interrogatory 15 and Qwests records were the
primary source for the information included in response to Interrogatory 16.
Interrogatory No. 15:

IdentifY all Plan participants classified as Eligible Retirees under the Plan who are
either former management employees or former executives whose basic life insurance
benefits has not been reduced or wil not be reduced by virte of the Plan amendrnents

intended to reduce Plan benefits to a flat $10,000. This includes all Plan participants who

deceased after January 1, 2007 and their beneficiaries received rnore than $10,000 in
basic life insurance benefits. Separately identify those Plan participants who were paid or

their beneficiaries paid an accelerated benefit in an amount over $10,000.

Response:
Qwest objects to this interrogatory on the grounds that it seeks information that is

neither relevant nor reasonably calculated to lead to the discovery of admissible evidence.

Qwest also obj ects to this interrogatory on the grounds that the requested names,
addresses and telephone numbers of Qwest retirees constitute confidential information
not properly subject to discovery' under the Rules. Subject to these objections and its

General Objections, Qwest responds as follows. First, approxirnately 17 rnanagement
retirees whose service or disability pensions cornmenced before January I, 1987 are
currently eligible for "Grandfathered Benefits" as referenced in Plan Section 2.2( d) and
related provisions of the Plan. Qwest understands that one retiree in this category died on
or after January 1, 2007. Second, Qwest understands that Prudential has on two

occasions in 2006 inadvertently paid a $20,000 benefit instead of a $10,000 benefit under

3
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the Plan as a result of processing errors. Third, Qwest instituted well before January 1,
2006 the accelerated benefit prograrn. This prograrn allows certain retirees who present

tle required evidence of a terminal illness and lirnited life expectancy, and who otherwise
both qualify and affirmatively choose to participate, to have an initial percentage of their
Plan benefit distrbuted before their death and to have the remaining percentage
distrbuted after their death. Qwest continues this accelerated benefit prograrn

option through to the current date for all Eligible Retirees who qualify. During the period
October I, 2005 through December 31, 2005, Qwest believes that no Eligible Retirees
applied for the accelerated benefit. During the period October 1,2006 through December
31, 2006, approximately 18 Eligible Retirees applied for the accelerated benefit and 13
were approved. In addition to the above, approximately 75 retirees from U S WEST, Inc.

(the "ELIP Retirees") have long had life insurance benefits under both the Plan and under
the separate Qwest Executive Life Insurance Plan. The Plan provides for a $10,000 basic
life insurance benefit for the ELIP Retirees. The ELIP Retirees also continue to have
their pre-existing and separate benefit under the Qwest Executive Life Insurance Plan.
Interrogatory No. 16:

Identify (list alphabetically the narnes and last known residential addresses and
telephone numbers) all Post-1990 Occupational Retiree Plan participants who deceased
during the period December 13, 2006 through June 6, 2007.
Response:
Qwest objects to this interrogatory on the grounds that it is not familiar with the
"Post-1990 Occupational Retiree Plan." There is no such entity to the best of Qwests
knowledge. Assuming that it is intended to refer to the Plan, Qwest objects to this
interrogatory on grounds that a request for purported class rnember names, addresses and

telephone numbers prior to any court ruling granting class certification is premature and
is neither relevant nor reasonably calculated to lead to the discovery of admissible

evidence. Qwest also objects to this interrogatory on the grounds that the requested
names, addresses and telephone numbers of Qwest retirees constitute confidential
information not properly subject to discovery under the Rules. Qwest also objects to this
interrogatory to the extent it requests information regarding the precise nurnber of retirees

who fall within the category specified in this interrogatory on the grounds that (a) such
request is unduly burdensorne; and (b) information regarding the precise number of such

retirees is neither relevant nor reasonably calculated to lead to the discovery of
admissible evidence. Subject to these objections and its General Objections, Qwest states
that approximately 100 post-1990 retirees who are former occupational employees and
who were Plan participants died during the time period from Decernber 13, 2006 through
June 6, 2007, inclusive.

4
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RESPONSE TO REQUESTS FOR DOCUMENTS
Request for Documents No. 10:
Produce all documents, not already produced, reviewed, referenced and identified

in connection with Defendants' responses to the Interrogatories listed herein above. This
includes docurnents used in order to identify persons in response to the aforesaid

interrogatories.

Response:
Qwest incorporates herein the objections to Interrogatories 14- 1 6 set forth above,
and further objects to this request on the grounds that the phrase "reviewed (or)

referenced. . . in connection with Defendants' responses to the Interrogatories listed
herein above" is vague, ambiguous, unduly burdensome and neither seeks relevant
information nor is reasonably calculated to lead to the discovery of admissible evidence.
Request for Documents No. 11:

Produce all documents identifying and/or listing all Eligible Retirees, including
former managernent employees and former executives for whom an exception has been
made to exclude them from the operation of the Plan amendments to reduce basic life
insurance benefits to a flat $10,000 amount. In other words, this includes all persons
whose basic life insurance benefits were not reduced to a flat $10,000 after January 1,
2007. This includes all persons who have executive agreements where they did not go to
a flat $10,000 in basic life insurance coverage. (See Kelly Candelaria's ernail message of
February 21, 2007 to Cathy Caeeza, Qwest Bates QL09845).
Response:
Qwest objects to this request on the grounds that it seeks information that is
neither relevant nor reasonably calculated to lead to the discovery of admissible evidence.

Qwest also objects to this request on the grounds that the requested documents would
include names, addresses and telephone numbers of Qwest retirees and would constitute
confidential information not properly subject to discovery under the Rules.

5
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Request for Documents No. 12:

Group Contract No. G-93634, the contract between Qwest and Prudential, at page

8 states that "No change in the Group Contract is valid unless shown in: (1) an
Prudential; or (2) an amendment to it signed by

endorsement on it signed by an officer of

the Contract Holder and by an offcer of Prudential" (See Qwest Bates QL08262).

Prudential

Produce all endorsements to Group Contract G-936334 signed by an offcer of

and all amendments to Group Contract No. G-93634 signed by both a representative of
Qwest and a representative of Prudential which served to change the terms of the Group
Life Insurance to provide retirees with a flat $10,000 amount of basic life insurance
benefits. For instance, see Qwest Bates QL07538, a copy of which is attched hereto,
and produce the actual signed and dated amendrnent, as executed by both a Prudential
representative and a Qwest representative.

Response:
Qwest objects to this request on the grounds that it seeks information that is
neither relevant nor reasonably calculated to lead to the discovery of admissible evidence.
Qwest also objects to this request to the extent it incorrectly assurnes that an amendment

to the above-referenced Group Contract rnust be in writing or rnust be signed by the
parties in order to be a valid amendrnent. Subject to its objections, Qwest has produced
any.

responsive documents, and will produce additional responsive documents if

DATED this 29th day of August, 2008.

.~ 1

AS TO OBJECTIONS:
,ý'

Chrstopher 1. Koenigs
Michael Carroll
SHERMAN & HOWAR, LLC
633 Seventeenth Street, Suite 3000

Denver, CO 80202
Phone: 303-297-2900
Fax: 303-298-0940

Email: ckoenigsCfsah.com
Email: mcarrollCfsah.com

Attorneys for Defendants
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AS TO INTERROGATORY ANSWERS:

Erik P. Ammidown, being first duly sworn, deposes and says that he is the
Director of Employee Benefits for Qwest Communications International Inc.; that he
does not have personal knowledge of the information contained in all of the foregoing
answers to interrogatories, but that such information has been gathered by and from

employees or representatives of Qwest; that the answers are tre to the best of his belief
based on the information supplied by such employees or representatives; and that the
foregoing answers are verified by him on behalf

~~.-k.
of

Qwest.

EFìV IOOWN

STATE OF COLORADO )
) ss.

CITY AND COUNTY OF DENVER )
Subscribed and sworn to before rne this 29th day of August, 2008 by Erik P. Ammidown.

Witness my hand and offcial seaL.

Po ublic
Z;?J:f

~y Commission Expires: 0;i2;~ 12-
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CERTIFICATE OF SERVICE
1 hereby certify that on this 29th day of August, 2008, a true and correct copy of

the above and foregoing DEFENDANTS' RESPONSES TO PLAINTIFFS' SECOND
SET OF INTERROGATORIES AND SECOND REQUEST FOR PRODUCTION
OF DOCUMENTS was sent via email and

regular

U.S.

mail

addressed to:

Curtis L. Kennedy
8405 East Princeton Avenue
Denver, CO 80237-1741
Telephone: 303-770-0440

Facsimile: 303-843-0360

Email: cur~~ao~
Tricia Eckman
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