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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADOQ

Civil Action No. 05-cv-00478-BNB-PAC

EDWARD I. KERBER,

NELSON B. PHELPS,

JOANNE WEST,

NANCY A. MEISTER,

THOMAS J. INGEMANN, JR.,

Individually, and as Representative of Plan participants
and Plan beneficiaries of the QWEST PENSION PLAN,

Plaintiffs,
V8.

QWEST PENSION PLAN,

QWEST EMPLOYEES BENEFIT COMMITTEE,

QWEST PENSION PLAN DESIGN COMMITTEE,
QWEST COMMUNICATIONS INTERNATIONAL, INC,,

Defendants.

FINAL PRETRIAL ORDER

1. DATE AND APPEARANCES

A final pretrial conference in the above case was held on Monday, December 18, 2006, at
3:00 p.m. in Courtroom AS501, 5™ Floor of the United States Courthouse, 901 19" Street, Denver,
CO. Appearing for the parties were:

Curtis L. Kennedy, Esq. Elizabeth I. Kiovsky, Esq.

8405 E. Princeton Avenue BAIRD & KIOSKY, LLC

Denver, Colorado 80237-1741 2036 E. 17th Avenue

Telephone: (303) 770-0440 Denver, CO 80206-1106

Fax: (303) 843-0360 Telephone: (303) 322-5334

E-mail: CurtisLKennedy@aol.com Fax: (303) 813-4501

Atiorney for Plaintiffs E-mail: bethk@bairdkiovsky.com
Attorney for Defendants
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2. JURISDICTION
The Court has jurisdiction of the claims for Relief based upon the civil enforcement
provisions of ERISA, 29 U.S.C. §§ 1132(a)(1)(B), 1132(a)(2), 1132(a)(3), 1132(e)(1), and

1132(f), and upon 28 U.S.C. §§ 1331 and 1337.

3. CLAIMS AND DEFENSES
In this proposed class action, the primary dispute concerns the Pension Death Benefit
(“PDB”), a fixed lump sum amount paid out of Qwest’s defined pension benefit plan, the
successor to the pension plans previously sponsored by U S WEST and AT&T. The parties
fully disagree whether or not the PDB, by virtue of historic Governing Plan documents,
Summary Plan Descriptions, course of dealings since 1980 and Plan fiduciaries’ representations,
became vested when an employee became service pension eligible.

A, Summary of Plaintiffs* Claims. Named Plaintiffs are participants in the Qwest

Pension Plan (Plan), each having more than 20 years employment service and having earned a
retirement service pension. The Plaintiffs assert four claims for relief based upon ERISA. For
many decades, a stable feature of the Plan (and predecessor Plans) has been a PDB payable upon
the death of a retiree receiving a service pension and delivered to his or her surviving spouse or
dependent beneficiaries, Plaintiffs contend that Qwest and its predecessors have a long history
of treating the PDB as a protected or vested fixed pension benefit payable from trust fund assets,
In September 2003, Qwest formally announced to Plaintiffs that “Qwest is considering
eliminating the death benefit for all retirees regardless of their retirement date.” A letter to be

mass mailed was fully prepared and signed. This was contrary to Named Plaintiffs’
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understanding, and they first realized they had been duped into believing the PDB was a
protected benefit. Qwest’s announced position on the PDB came too late for Plaintiffs to make
other financial arrangements for their spouses and beneficiaries so as to replace the expected
PDB. After Qwest Defendants® September 2003 announcement, there was a widespread uproar
from U S WEST/Qwest retirees protesting Qwest leadership’s threat to end the PDB. Thus,
Defendants thought about the matter and, then, told Kerber and Phelps that the decision to
completely eliminate the PDB was being delayed. It is noteworthy that the decision has not
been formally rescinded; implementation has merely been delayed. The announcement to
merely delay implementation of a decision to completely eliminate the PDB created more
uncertainty and anguish amongst retirees,

In December 2003, Qwest amended the Plan so as to eliminate the PDB for persons
ending employment after January 1, 2004, The PDB is so critical to not only Named Plaintiffs’
families, but thousands of Qwest retirees and their spouses and their beneficiaries, and Qwest
senior leadership continue to hold out with the threat that the company may some day take away
that important expected benefit. Accordingly, an internal ERISA claim was submitted on behalf
of Named Plaintiffs and a proposed class of retirees and sent to Qwest Defendants seeking a
resolution that the PDB is a protected pension benefit and would neither be eliminated nor
reduced. Qwest Defendants formally denied the request and confirmed that all administrative
remedies have been exhausted and that an action under ERISA § 502)(a) may be commenced.
(Second Amended Complaint at 4 41). Essentially, Qwest Defendants’ took the position there is
no need to further develop any administrative record.

Therefore, Named Plaintiffs in this civil action have exercised their rights under ERISA §
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502)(a)(1)}(B), 29 U.S.C. § 1132(a)(1)(B), to seek an order that will clarify Plan participants’
rights to future PDB under the terms of the Plan and for other declaratory, injunctive and
appropriate equitable relief.

For their narrative summary of the First Claim (Plaintiffs incorporate the Second

Amended Complaint at 1§ 149-165), Plaintiffs state that this claim is based upon breach of
fiduciary duty and equitable estoppel due to a failure to disclose material information and failure
to issue SPDs containing correct information about the PDB. Named Plaintiffs contend
Defendants Qwest and the Plan administrators had a duty to communicate material facts
affecting the interests of Named Plaintiffs and other participants. Defendants had a duty to
disclose material information, including whether the PDB could be reduced or eliminated in the
absence of a Plan termination.

In all Summary Plan Descriptions (“SPDs™) issued to Named Plaintiffs énd proposed
Class members during the years 1977 through at least the merger of U S WEST and Qwest, there
were representations that retirecs were entitled to the PDB and other written information was
provided representing that benefit was not a “welfare” benefit, but was a protected defined
pension Plan benefit. For instance, in all of the SPDs issued during years 1977 through at least
1996, under the heading “Type of Plan” the Plan fiduciaries affirmatively represented that under
the definitions of ERISA, the Plan was “classified” as a “*defined benefit Plan’ for service and
deferred vested pension purposes and for payment of certain sickness death benefits upon the

death of a Pension Plan participant.” ! Plaintiffs contend that in nene of those Plan publications

! The Plan sponsor deliberately chose not to classify the “payment of certain sickness death benefits” as a

“welfare benefit.” At the very least, that language appearing in all of the SPDs representing the “payment of certain
sickness death benefits” as a “defined benefit Plan™ is positive indication of ambiguity, something to make yvou
seratch your head, thus, opening the door to consideration of extrinsic evidence, including testimony of former Plan
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