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Curtis Kennedy Addresses 
Federal Judges on Pension 

Death Benefits Case Appeal 
by Curtis L. Kennedy,  

AUSWR Litigation 

Attorney  
 

On May 4, the 10th 

Circuit Court of Ap-

peals in Denver con-

ducted the oral argu-

ment hearing in 

our  Kerber v. Qwest 

Pension Plan (Pension 

Death Benefits) case. 
 

The panel consisted of three 

judges: 1)  Judge Mary Beck 

Briscoe who was appointed by 

President Bill Clinton in 

1995;  2)  Senior Judge Wade 

Brorby who was appointed by 

President Ronald Reagan in 

1988;  and  3)  Judge Michael W. 

McConnell who was appointed 

by President George W. Bush in 

2002. 
 

Both Judge McConnell and Judge 

Briscoe did most of 

the questioning.  Sur-

prisingly, it appeared 

that Judge McConnell 

was leaning in the di-

rection of the retirees, 

especially since many 

had been told they 

were "entitled" to the 

Pensioner Death Bene-

fit while at the same 

time the company (U S WEST) 

professed in the governing pen-

sion plan documents that those 

benefits to which you had previ-

ously become entitled to receive 

were not to be adversely af-

fected. 
 

Naturally, the appellate court ex-

pressed concern that there was 

no clear cut written agreement in 

the pension plan documents say-

ing directly that the Pensioner 

ȹȭȭȭÊÖÕÛÐÕÜÌËɯÖÕɯÛÏÌɯÕÌßÛɯ×ÈÎÌȱȺ 
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(Pension Death Benefit Appeal 

ȭȭȭÊÖÕÛÐÕÜÌËɯÍÙÖÔɯ×ÈÎÌɯƕȱȺ 
Death Benefit was protected or could not be re-

duced.  I continued to argue that   under existing 

Tenth Circuit law, a case called Chiles, we are al-

lowed in our case to prove that the Pensioner Death 

Benefit vested by showing either a written agree-

ment in the pension plan documents "or other dem-

onstration of intent on the part 

of the employer to vest the 

benefit."   We have placed in 

all the court filings over-

whelming evidence that U S 

WEST expressed and demon-

strated intent to vest the bene-

fit in many ways, such as 

sworn filings with government 

agencies that stated the benefit 

was vested, transferring pen-

sion monies to Qwest Dex so 

as to make full payment of ac-

crued Pensioner Death Bene-

fits earned by all of the transferred employees, classi-

fying the benefit as a defined pension benefit instead 

of a welfare benefit and stating in the pension rules 

that should the pension plan ever be terminated the 

benefit would have payment priority over certain 

deferred vested benefits, etc. 

 But, the biggest evidence of U S WEST's 

"demonstration of intent to vest" the Pensioner 

Death Benefit was the decision to include the value 

of that benefit in the formula for providing lump 

sum payments to over 10,000 workers, both during 

1990 ("5 + 5") and during January 1997 through De-

cember 2003. 

 No doubt, ERISA has been called a prover-

bial "Serbian Bog" by numerous lawyers practicing 

this special area of law and judges making rulings 

with respect to ERISA.  I just hope, that unlike the 

trial court judge the appellate court judges do not 

wander off into a Serbian Bog and look for an easy 

way out which is to affirm the trial court's ruling that 

the Pensioner Death Benefit was never a promised 

benefit with protection provided by ERISA.   If the 

appellate judges affirm the trial court judge, we lose 

and that is the end of our case. 

 It may all boil down to whether or not at least 

2 of the judges agree with my contention that the sin-

gle sum payment - something unique to U S WEST - 

which payment had to include  the value of the Pen-

sioner Death Benefit served to create a "retirement-

type subsidy", an "early retirement benefit" or a pro-

tected "optional form of benefit", all of which are 

deemed to be "accrued benefits" under the Internal 

Revenue Code and ERISA. 

 Defense counsel for 

Qwest Defendants argued that 

no one becomes "entitled" to 

the Pensioner Death Benefit 

until after he or she dies, and 

that it wasn't an earned bene-

fit.   But, when U S WEST kept 

telling persons they were enti-

tled to the benefit, they did not 

say "you are only entitled to it 

if after you die, it is still avail-

able or we haven't already re-

duced it."  

 Of course, counsel for Qwest Defendants ar-

gued that none of my cumulative evidence demon-

strating that U S WEST intended for the Pensioner 

Death Benefit to vest for persons who be-

came service pension eligible should matter for the 

ÊÖÜÙÛɀÚɯ ËÌÛÌÙÔÐÕÈÛÐÖÕɯ ÈÕËɯ ÛÏÈÛɯ ÛÏÌɯ ÖÕÓàɯ ×ÌÕÚÐÖÕɯ

benefit protected is the actual service pension benefit 

earned by the workers and nothing more.   Counsel 

for Qwest Defendants argued that the appellate 

court judges should not consider any evidence I pre-

sented - and there is a plethora of evidence I pre-

sented in the legal briefs filed with the appellate 

court - and that the appellate court should look only 

at the language in the pension plan documents 

which language fails to  state specifically  that the 

Pensioner Death Benefit is a protected benefit. 

 Essentially, my contention is that the com-

pany's actions speak louder than words and that is 

why my legal briefs emphasize the facts, including 

the course of dealings from U S WEST in the 

past.  Also, I continued to press forward with my 

argument that the original reservation of rights 

clause - the proverbial 'snake in the grass' - that was  

ȹȭȭȭÊÖÕÛÐÕÜÌËɯÖÕɯ×ÈÎÌɯƘȱȺ 

 

 

 

 

 

 

 

 

 

 

 

 

 

Mimi Hull, AUSWR President, and Nel-

son Phelps, AUSWR Executive Director 

attend the Appeals Hearing  
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Utah/Idaho/Montana  
Presidentõs Message 

Dear Retirees , 

 

In April and May 2009, town meetings were held with 

members in Twin Falls, Pocatello, and Boise Idaho as well 

as Cedar City and St. George Utah.  An update on the 

state of the AUSWR and our fight to protect the pensions 

and benefits we earned was given.  The summary of our 

court cases was provided by Curtis Kennedy and is de-

tailed in his article on the front page of this newsletter.  

An update was also provided on our support of the Na-

tional Retiree Legislative Network (NRLN) in its efforts to 

create and lobby for bills to strengthen the protections we 

have on health care and pensions. We have contributed an 

additional $1,000 to the NRLN to fund this lobbying effort 

and later this year will support the NRLN by sending out 

ÈɯÍÜÕËÙÈÐÚÐÕÎɯÓÌÛÛÌÙɯÛÖɯÈÓÓɯÖÍɯàÖÜȱÛÏÈÕÒÚɯÐÕɯÈËÝÈÕÊÌɯÍÖÙɯ

your support.  

Our next town meeting will be held in Helena, MT on Sat-

urday August 8.  Nelson Phelps, Curtis Kennedy, and 

Donnetta Mitchell will join the MT Board in giving the 

updates on the state of our organization. 

The annual UT, ID, & MT membership meeting will be 

held in Salt Lake City, UT on Saturday, September 26.  

Curtis Kennedy and Mimi Hull will be our keynote speak-

ers.  Please mark your calendars for these meetings and 

plan to attend if you are in the area. 

With your continued support, your AUSWR Board for 

UT, ID, & MT is proud to lead the fight to protect what we 

have earned for ourselves and our families.  Please con-

tinue to stay informed and involved in this effort.  

 

Donnetta Mitchell, UT President & area chair  

Gary Lewis, ID president 

Don Archibald, MT President 

(See more pictures on page 18) 

2009 AUSWR Officers   2009 Board of Directors:   

 Executive Director  Nelson Phelps   Arizona President  Kitty Kennedy  

 President              Mimi Hull   Colorado/Wyo President  Joe Halpern 

 Vice President              Hazel Floyd       New Mexico President  Irene Chavira  

 Treasurer Roger Sanger  IA/MN/NE/ND/SD Chair  Mary Ann Neuman  

 Secretary Eve Mary Verde   Oregon/Wash President Judy Stenberg 

 Litigation Attorney  Curtis L Kennedy   Utah/Idaho/Montana Chair  Donnetta Mitchell  

Donnetta Mitchell addresses Pocatello. Idaho 

area retirees at town meeting 

 Twin Falls, Idaho area retirees visit  at  

 town meeting in April , 2009 


